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EDITORIAL  
 

Western Australian law students are unique. We reside in a relatively 
small capital city in a state isolated from our eastern peers. The size 
and isolation of our population makes for a tight-knit community – 
one that I hope this journal will foster and encourage.  

My hope is that the Western Australian Student Law Review will 
facilitate interaction and collaboration between Western Australia’s 
law students and universities by encouraging all students to engage 
in topical legal discussion with one another. I believe this is 
particularly important now that Western Australia is home to five 
law schools. The Western Australian Student Law Review seeks to 
transcend university and is not tied to any one law school. The 
project has come together as a result of contributions from all five of 
Western Australia’s law schools.  

Most importantly, the Western Australian Student Law Review is a 
medium for Western Australian law students to contribute to legal 
scholarship. Over the next few years, the legal industry can expect 
disruption from bright young legal minds – minds that rely on 
technology more than ever before and favour creative thinking. This 
journal offers those minds a place to express their ideas about the 
law.  

We received a staggering amount of submissions for the first volume 
of the Western Australian Law Review. The volume and quality of 
those submissions is a testament to the quality of Western Australian 
law students.  

I would like to thank everyone who helped to make the Western 
Australian Student Law Review a reality: the authors, the editors, 
Sophia Nugawela, the Editorial Advisory Board, and the Hon Chief 
Justice Martin AC. I look forward to producing the next issue.  

 

Claudia Carr  
Founding Editor 

  



FOREWORD 
 

I am greatly honoured to have been invited to introduce the first 
volume of the Western Australian Student Law Review.  The latest 
addition to the ranks of student law reviews is quite different from 
others in that field because its contributions are drawn from students 
and recent graduates of not one but five law schools in Western 
Australia, being the Law Schools at Curtin University, Edith Cowan 
University, Murdoch University, the University of Notre Dame and 
the University of Western Australia.  The Editorial Team is drawn 
from a number of those Universities, and the Editorial Advisory 
Board is made up of senior academic members from four of those 
Universities. 

This means that this Review can draw upon a much broader range of 
contributors than a review focused exclusively upon a particular law 
school.  The first edition demonstrates the breadth and the depth of 
the scholarship reflected in the contributions drawn from students 
and recent graduates at four Universities.  The topics addressed are 
many and varied, ranging from white collar crime, environmental 
regulation, sentencing of offenders, natural resources, taxation, 
labour relations in China, charities law, intellectual property and 
genetic technology, tortious damages for gratuitous services and 
Bills of Lading.  One noticeable characteristic of the articles is the 
focus upon international perspective and comparative analysis which 
is so significant to contemporary legal scholarship in an increasingly 
global community. 

The opportunity for publication which this Review provides will 
encourage collaboration between Western Australia's law schools 
and students and will provide students with an incentive to 
thoroughly address normative questions of law in a comparative 
context.  The target length of contributions of between three and five 
thousand words is specifically intended to accommodate articles 
which have been initially prepared as part of the process of a student 
assessment, but which have been reworked for publication.  Case 
notes, book reviews and other commentary may also be published in 
due course. 

Initially the journal will be published electronically although it is 
hoped to secure sufficient sponsorship to produce a limited number 



of hard copies.  I am confident that the interesting range of topics 
addressed in this first edition, and the high calibre of the research and 
analysis evident in the articles published will encourage prospective 
funders to contribute the resources required to achieve that objective. 

I am very pleased to welcome the Western Australian Student Law 
Review to the growing body of legal journals in Australia, and to 
congratulate all those involved in its foundation and realisation, 
including not least its founding Editor, Ms Claudia Carr. 

 

Wayne Martin AC 
 Chief Justice's Chambers 

 Supreme Court of Western Australia 
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 7 

 ‘POSSESSION’ OF INFORMATION 
IN THE INSIDER TRADING 

OFFENCE  
 

Emma De Giorgio* 

 

Insider Trading—Possession of Information—Subjective Awareness 
Test for Possession—R v Fysh 

 

Insider trading is a serious corporate crime that has the capacity to 
significantly undermine the integrity of the securities market, as 
‘insiders’ are able to unfairly benefit from information that is not 
publicly available. Unfortunately, the legislative framework 
prohibiting insider trading in Australia is widely considered complex 
and unclear. The case of Fysh v R1 presented a rare opportunity for 
judicial clarification of one element of this offence – specifically, the 
meaning of ‘possession’ of inside information. The case impliedly 
confirmed that mere physical possession, without awareness, is 
insufficient to amount to ‘possession’. This appears to impose a 
higher evidentiary burden on the prosecution, as it requires proof of 
subjective awareness on the part of the ‘insider’. This article argues 
that this interpretation of ‘possession’ in this case was correct in 
light of the limited previous case law on this issue, and the fact that 
‘awareness’ better encompasses both tangible and non-tangible 
forms of inside information. It also includes discussion of possible 
law reform that could assist the prosecution in future cases in 
proving this subjective element of the offence.  

                                                             
*  Emma is a fifth year Bachelor of Laws and Bachelor of Commerce student at 

Curtin University.  
1  [2013] NSWCCA 284. 
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I  INTRODUCTION  

Insider trading is a controversial area of corporate law, and is 
notoriously under-prosecuted.2 The insider trading provisions of the 
Corporations Act 2001 (Cth) (‘Act’) proscribe a person from trading 
in or procuring securities or other financial products while 
possessing information which he or she knows, or ought to know, is 
not generally available and is price-sensitive. 3  The rationale for 
prohibiting insider trading is the promotion of market integrity and 
economic efficiency by guaranteeing investor confidence in 
securities markets and ensuring equal access to relevant 
information.4 However, enforcing the insider trading provisions is 
extremely difficult, due to inherent problems with detecting insider 
trading and the fact that the insider trading provisions of the Act are 
‘devilishly difficult to construe’. 5  A key element of the offence 
which remains somewhat ambiguous is the ‘possession’ of inside 
information — specifically, whether physical possession or mere 
awareness, or both, is required.6  In Fysh v R (‘Fysh’),7  the New 
                                                             
2  Juliette Overland, ‘Re-evaluating the Elements of the Insider Trading Offence: 

Should there be a Requirement for the “Possession” of Inside Information?’ 
(2016) 44 Australian Business Law Review 256, 256; Ann O’Connell, ‘Securities 
Industry and Managed Investments: Are We There Yet? The Journal of the 
Insider Trading Provisions’ (2008) 26 Company and Securities Law Journal 460, 
460. 

3  Corporations Act 2001 (Cth) pt 7.10 div 3.  
4  Mansfield v R (2012) 247 CLR 86, 99 [45] (Hayne, Crennan, Kiefel and Bell JJ); 

House of Representatives Standing Committee on Legal and Constitutional 
Affairs, Commonwealth of Australia, Fair Shares for All: Insider Trading in 
Australia (1989) 13 [3.1.2]; Corporations and Markets Advisory Committee, 
Commonwealth of Australia, Insider Trading Report (2003) ii; Gill North, ‘The 
Insider Trading Generally Available and Materiality Carve-Outs: Are They 
Achieving Their Aims?’ (2009) 27 Company and Securities Law Journal 234, 
234.  

5  R v Mansfield (2011) 251 FLR 286, 289 (McLure P); Corporations Act 2001 
(Cth) pt 7.10 div 3; Ashley Black, ’Insider Trading and Market Misconduct’ 
(2013) 29 Companies and Securities Law Journal 313, 313; Juliette Overland, 
‘Insider Trading, General Deterrence and the Penalties for Corporate Crime’ 
(2015) 33 Company and Securities Law Journal 317, 321–2. Gill North, ‘The 
Australian Insider Trading Regime: Workable or Hopelessly Complex?’ (2009) 
27 Company and Securities Law Journal 310, 310; See also Ampolex Ltd v 
Perpetual Trustee Trading Co (Canberra) Ltd (1996) 20 ACSR 649, 658 (Rolfe 
J).  

6  Juliette Overland, ‘The Possession and Materiality of Information in Insider 
Trading Cases’ (2014) 32 Company and Securities Law Journal 353, 357; 
Overland, ‘Re-evaluating the Elements of the Insider Trading Offence’, above n 
2, 262; O’Connell, above n 2, 460. 
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South Wales Criminal Court of Appeal (‘NSWCCA’) provided some 
clarification on this issue by impliedly confirming that mere 
awareness will suffice.8 This article argues in favour of the use of the 
subjective awareness test utilised in that case, despite the fact that it 
is inconsistent with the generally accepted meaning of ‘possession’ 
in criminal law, and arguably imposes a higher evidentiary burden on 
the prosecution. In support of that position, this article discusses the 
facts and decision in Fysh, critically analyses the NSWCCA’s 
interpretation of ‘possession’, and suggests some reforms to that 
element of the insider trading offence. 

II THE CASE OF FYSH v R 

Stuart Fysh was a senior business development executive at BG 
Group (‘BG’), a global energy company engaged in liquefied natural 
gas (‘LNG’) projects. He was part of the senior management group 
of the company.9 BG established a group called ‘the Team’ in 2006, 
comprising of senior employees, not including Fysh, to expand BG 
into the Asia-Pacific. 10  In June 2007, the Team identified 
Queensland Gas Company (‘QGC’) as a potential candidate for a 
takeover or merger.11 QGC held substantial coal seam gas (‘CSG’) 
resources in Eastern Australia, which BG could use to produce LNG. 
Over subsequent months, Fysh received extensive correspondence 
from the Team relating to various takeover proposals with QGC.12 
During a meeting between Fysh and the Team in October 2007, a set 
of presentation slides were placed on a table for discussion.13 These 
slides contained the Team’s evaluation of QGC’s Net Asset Value at 
more than 2.5 times its then current share price (‘NAV 
information’). 14  Evidence was conflicting about whether Fysh 
examined these slides or if they were discussed during the meeting.15 

                                                                                                                     
7  [2013] NSWCCA 284. 
8  He Kaw The v R (1985) 157 CLR 523; Overland, ‘Re-evaluating the Elements of 

the Insider Trading Offence’, above n 2, 257.  
9  Fysh v R [2013] NSWCCA 284 [18]–[19] (Hoeben CJ at CL).  
10  Ibid [21] (Hoeben CJ at CL). 
11  Ibid [19]–[23] (Hoeben CJ at CL). 
12  Ibid [27]–[33] (Hoeben CJ at CL).  
13  Ibid [67] (Hoeben CJ at CL). 
14  Ibid [12] (Hoeben CJ at CL). 
15  Ibid [42]–[130] (Hoeben CJ at CL) 
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In December 2007, Fysh instructed his stockbroker to purchase 250 
000 QGC shares at approximately $3.20 per share.16 Subsequently, in 
February 2008, BG and QGC announced to the ASX that BG was 
acquiring a 9.9 per cent shareholding in QGC, direct ownership of 30 
per cent of QGC’s CSG assets and that QGC held very significant 
CSG reserves and contingent resources. 17  In October 2008, BG 
announced a takeover offer for QGC at $5.75 per share and Fysh 
made a $640,000 profit after selling his entire QGC holding for this 
price.18 The Crown commenced proceedings against Fysh, alleging 
he possessed several pieces of inside information when he purchased 
the QGC shares, including the NAV information. In November 2012, 
a jury found Fysh guilty of two counts of insider trading, and he was 
sentenced to three and a half years’ imprisonment.19  

On appeal to the NSWCCA, Fysh’s convictions were overturned.20 
In considering the issue of ‘possession’, the Court held that it was 
unreasonable for the jury to find beyond reasonable doubt that Fysh 
possessed the important NAV information.21 This was because the 
evidence left reasonable doubt as to whether Fysh examined the 
presentation slides containing the NAV information, or whether they 
were discussed during the meeting.22 The Court also confirmed that 
it was not necessary to prove that Fysh possessed all of the 
information alleged by the Crown to be in his possession. Instead, 
the test is whether the accused person possessed the substance of that 
information, taken as a whole or in combination, except any part of 
the information that makes ‘no real difference’. 23  The NSWCCA 
held that it was unreasonable for the jury at trial to conclude that the 
NAV information made ‘no real difference’ to the substance of the 
information, given that this information related to QGC’s share price 
and gave the rest of the information allegedly possessed by Fysh a 
‘commercial flavour’.24 

                                                             
16  Ibid [34] (Hoeben CJ at CL).  
17  Ibid [40] (Hoeben CJ at CL). 
18  Ibid [41] (Hoeben CJ at CL). 
19  R v Fysh (No 4) (2012) 92 ACSR 116. 
20  Fysh v R [2013] NSWCCA 284.  
21  Ibid [185] (Hoeben CJ at CL). 
22  Ibid [186] (Hoeben CJ at CL). 
23  Ibid [132] (Hoeben CJ at CL) (emphasis added). 
24  Ibid [199] (Hoeben CJ at CL).  
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III THE MEANING OF ‘POSSESSION’ 
AFTER FYSH 

Despite the fact that Fysh briefly had physical possession of, or 
access to, the presentation slides containing the NAV information 
during the meeting of 23 October, the NSWCCA rejected the 
Crown’s claim that Fysh ‘possessed’ this inside information. 25 
Hence, the judgment impliedly confirmed that mere physical 
possession, without ‘awareness’ of the content of the information, 
does not constitute possession for the purposes of the insider trading 
offence. 26  This decision is consistent with the construction of 
‘possession’ in R v Hannes (‘Hannes’), 27  which was the only 
previous authority to consider the meaning of ‘possession’ in the 
context of insider trading. In that case, one of Mr Hannes’ grounds of 
appeal was that the trial judge erred by failing to direct the jury that 
the concept of ‘possession’ in the insider trading offence contained 
an element of awareness so that mere physical possession would be 
insufficient. 28  In dismissing that ground of appeal, Spigelman CJ 
confirmed that an element of awareness is necessary in order for 
information to be ‘possessed’ as there must be ‘actual knowledge of 
the [relevant] information’.29 Therefore, it appears that ‘possession’ 
has become synonymous with awareness or knowledge.30 

In 2015, the Supreme Court of Western Australia considered the 
knowledge element of the insider trading offence — that the insider 
knows, or ought to have known, that the information was not 
generally available and would be price-sensitive.31 Unfortunately for 
the purposes of this article, that case did not directly consider the 
possession element. However, Hall J held that the knowledge 

                                                             
25  Ibid [185]–[190] (Hoeben CJ at CL). 
26  Ibid [186] (Hoeben CJ at CL); Overland, ‘Insider Trading, General Deterrence 

and the Penalties for Corporate Crime’, above n 5, 366. 
27  (2000) 158 FLR 359. 
28  Ibid [227] (Spigelman CJ). 
29  Ibid 398; Juliette Overland, ‘There was Movement at the Station for the Word 

had Passed Around: How Does a Company Possess Inside Information under 
Australian Insider Trading Laws?’ (2006) 3 Macquarie Journal of Business Law 
241, 244. 

30  Gregory Lyon and Jean Du Plessis, The Law of Insider Trading in Australia 
(Federation Press, 2005) 23; Alex Steel, ‘The True Identity of Australian Identity 
Theft Offences: A Measured Response or an Unjustified Status Offence?’ (2010) 
33 University of New South Wales Law Journal 503, 518. 

31  R v Farris [2015] WASC 251. 
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element of the insider trading offence relates to the act of possession, 
and not the point of sale.32 Hence, this appears to indirectly support 
the element of ‘awareness’ as adopted in Hannes and Fysh, as it 
would be impossible for an insider to ‘know or ought to [have] 
know[n]’ that information in his or her possession was not generally 
available or price-sensitive without awareness or knowledge of the 
contents of the inside information. 

A key feature of note in Fysh is that the Court’s construction of 
‘possession’ appears inconsistent with other sections of the Act that 
also make use of that term, and with the generally accepted meaning 
of that term in the criminal law. Even though the terms ‘possess’ and 
‘possession’ are not defined in the insider trading provisions,33 pt 1.2 
of the Act states that possession means ‘a thing that is in a person’s 
custody or under a person’s control’.34 Clearly, this definition does 
not refer to awareness. The provisions in pt 1.2 have effect ‘for the 
purposes of this Act’, except so far as the contrary intention 
appears.35 It could be argued, on one hand, that information is not a 
‘thing’, and so this definition is not useful in interpreting 
‘possession’ in the insider trading provisions. 36  Conversely, it is 
arguable that this definition should apply, as there is nothing in the 
insider trading provisions to suggest that Parliament did not intend 
for the definition in pt 1.2 to apply. In addition, if this definition did 
not apply, it would create ‘internal inconsistencies’ in the Act, which 
would contribute to difficulties in interpreting the complex insider 
trading provisions.37 This is concerning, given that these provisions 
create serious criminal offences.38  

                                                             
32  Ibid [175] (Hall J) (emphasis added). 
33  Corporations Act 2001 (Cth) pt 7.10 div 3. 
34  Ibid s 86. 
35  Ibid s 6.  
36  O’Connell, above n 2; Overland, ‘There was Movement at the Station for the 

Word had Passed Around’, above n 29, 244.  
37  Ampolex Ltd v Perpetual Trustee Trading Co (Canberra) Ltd (1996) 20 ACSR 

649, 658 (Rolfe J).  
38  Ibid. 



 13 

In the landmark case of He Kaw Teh v R,39 the High Court confirmed 
that a finding of possession cannot be made in the context of a 
criminal offence unless it can be proven that the accused had 
physical possession and a degree of knowledge or awareness.40 As 
explained by Steel, giving a word a different meaning in a different 
context is contrary to the rule of law, as legal terms should have a 
single meaning.41 Hence, the NSWCCA’s decision is contentious, as 
its construction of ‘possession’ is inconsistent with that term’s 
previously well-settled meaning. 

IV THE SUBJECTIVE AWARENESS TEST 
FOR ‘POSSESSION’ 

Another consequence of the decision in Fysh is that the subjective 
awareness test adopted by the NSWCCA has thwarted the insider 
trading offence with difficulties of proof. 42  The test imposes a 
considerable evidentiary burden on the prosecution, as courts cannot 
look into the minds of insider traders to see whether or not they were 
aware of the inside information. 43  This was clear, as Fysh was 
acquitted on the basis that it could not be proven beyond reasonable 
doubt that he possessed the NAV information. As a result, an 
accused can somewhat easily avoid liability by claiming that they did 
not have awareness or knowledge of the contents of the inside 
information — even if they had physical possession. It is clear from 
Fysh that an objective physical possession test would have imposed a 
lesser evidentiary burden on the prosecution. Nonetheless, the 
subjective awareness test adopted in Fysh is still not as onerous as 
the requirement in some jurisdictions, such as the United Kingdom, 

                                                             
39  (1985) 157 CLR 523. 
40  (1985) 157 CLR 523, 564 (Brennan J), 601 (Dawson J) (emphasis added); Moors 

v Burke (1919) 26 CLR 265, 271 (Isaacs, Gavan Duffy and Rich JJ). 
41  Steel, above n 30, 523.  
42  Corporations and Markets Advisory Committee, Commonwealth of Australia, 

Insider Trading: Discussion Paper (2001) 33; Colonial Mutual Life Assurance 
Society Ltd v Wilson Neill Ltd (1994) 7 NZLR 152; Michael J Duffy, ‘Insider 
Trading: Addressing the Continuing Problems of Proof’ (2009) 23 Australian 
Journal of Corporate Law 149. 

43  Hui Huang, International Securities Markets: Insider Trading Law in China 
(Kluwer Law International, 2006) 224. 
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where the prosecution must prove that an insider used the inside 
information when trading in affected securities.44  

Despite the consequences of the subjective awareness test adopted in 
Fysh, this article argues that test should still be preferred over an 
objective physical possession test. There are several reasons for this. 
Firstly, the construction utilised by the NSWCCA is consistent with 
previous case authority, 45  which provides some certainty that 
‘possession’ is synonymous with awareness for the purposes of the 
insider trading offence. Secondly, it would be virtually impossible 
for the prosecution to prove the other elements of the insider trading 
offence — that the insider knew, or ought to have known, that the 
information was not generally available and price-sensitive — if the 
insider had mere physical possession instead of an awareness of the 
nature, content or price significance of the information.46 Thirdly, the 
notion of awareness is more appropriate than physical possession in 
the context of insider trading, due to the fact that inside information 
can exist in both tangible and non-tangible form. While inside 
information will often exist in physical documentary form, the courts 
have also acknowledged that this information can include electronic 
information stored on a computer or via email, or information 
verbally communicated between two or more persons.47 Hence, the 
notion of awareness appears more compatible with the insider 
trading offence. 48  As highlighted by Clough, this emphasises the 
importance of ‘crafting definitions to reflect the digital environment’, 
rather than importing traditional meanings such as physical custody 
or control for ‘possession’ where it would be inappropriate to do 
so.49 The objective physical possession test is problematic, as it is 
impossible to exercise physical control and custody over intangible 
information.  

                                                             
44  Corporations and Markets Advisory Committee, above n 42, 66. 
45  R v Hannes (2000) 158 FLR 359. 
46  Overland, ‘The Possession and Materiality of Information in Insider Trading 

Cases’, above n 6; Corporations and Markets Advisory Committee, above n 42, 
63. 

47  Mansfield v R (2012) 247 CLR 86; Fysh v R [2013] NSWCCA 284; Overland, 
‘There was Movement at the Station for the Word had Passed Around’, above n 
29, 243–4; Juliette Overland, ‘What is Inside “Information”? Clarifying the 
Ambit of Insider Trading Laws’ (2013) 31 Company and Securities Law Journal 
189, 189. 

48  Steel, above n 30, 523.  
49  Jonathan Clough, ‘Now You See It, Now You Don’t: Digital Images and the 

Meaning of Possession’ (2008) 19 Criminal Law Forum 205, 210.  
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V SOLUTIONS: IMPROVING THE 
SUBJECTIVE AWARENESS TEST FOR 

POSSESION 

In order to overcome the high evidentiary burden of the subjective 
awareness test, courts might consider implying a rebuttable 
presumption that directors and other senior managers of a company 
possess information that is generated within, or was otherwise 
known to, that company.50 This presumption would place a higher 
level of accountability on senior officers, as persons in those roles 
are likely to have the privilege of access to sensitive internal 
information about the company’s affairs by virtue of their 
positions.51 If this approach was applied in the case of Fysh, Mr Fysh 
would have faced the more onerous burden of rebutting the 
awareness presumption — which may have resulted in his 
convictions being upheld on appeal. In 2002, the Corporations and 
Markets Advisory Committee (‘CAMAC’) advised against 
introducing this presumption, as it would impose considerable 
evidential problems on defendants in proving the absence of 
awareness.52 However, given the importance of market fairness and 
efficiency, and the principles that underpin the prohibition on insider 
trading,53 it is argued that this onerous burden imposed on defendants 
is justified. Seeing as instances of insider trading are increasing,54 
and prosecuting the offence is hindered by difficulties with adducing 

                                                             
50  Huang, above n 43; Corporations and Markets Advisory Committee, 

Commonwealth of Australia, above n 42, 66; Tribunal de Grande Instance de 
Paris, 3 December l993, Gazette du Palais, 27–28 May 1994, pp 28 ff.  

51  Huang, above n 43; Corporations and Markets Advisory Committee, 
Commonwealth of Australia, Aspects of Market Integrity (2009) 90.  

52  Corporations and Markets Advisory Committee, Commonwealth of Australia, 
Insider Trading: Proposals Paper (2002) 31–2. 

53  Simon Rubenstein, ‘The Regulation and Prosecution of Insider Trading in 
Australia: Towards Civil Penalty Sanctions for Insider Trading’ (2002) 20 
Company and Securities Law Journal 89, 99. 

54  Peter Hunt, Chairman of Caliburn Partnership, as reported in Michael West, 
‘Insider Trading Still on the Rise’ Sydney Morning Herald (online), 20 February 
2008 <http://www.smh.com.au/business/insider-trading-still-on-the-rise-banker-
20080219-1t45.html>; Professor Ian Ramsay, Director of the Centre for 
Corporate Law and Securities Regulation, as reported in Vanessa Burrows, 
‘ASIC on Insider Trading Hunt’ The Age (online), 12 March 2008 
<http://www.smh.com.au/business/asic-on-insider-trading-hunt-20080311-
1yqv.html>. 
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proof of the offence, 55  any reform which would promote due 
diligence of directors and senior management to fully inform 
themselves about whether information is generally available and 
price-sensitive before trading in securities should be welcomed. This 
will also help to overcome the prevailing view in corporate circles 
that insider trading is under-prosecuted and under-detected.56 

Another possible solution to partially overcome the inherent 
difficulties with respect to proof of subjective awareness is to make it 
more attractive for prosecutors to commence civil proceedings 
against alleged insider traders. This is because the burden of proof in 
civil proceedings is ‘on the balance of probabilities’ rather than 
‘beyond reasonable doubt’.57  Although the insider trading offence in 
Australia attracts both criminal and civil penalties,58 the Australian 
Securities and Investment Commission generally pursues criminal 
action given the seriousness of this conduct.59 In terms of criminal 
penalties, the maximum prison term and fines are comparable to 
many other jurisdictions. 60  In contrast, the civil penalties in 
Australia, currently a maximum of $200 000 for individuals,61 are 
significantly less than those imposed in other jurisdictions. 62  In 
situations where there is insufficient evidence of proof of insider 
trading beyond reasonable doubt, such as in Fysh, it would be more 
appropriate to pursue civil action. However, this is unattractive given 
the inadequate penalties. If civil penalties were higher, it may have 
been appealing to pursue civil action against Mr Fysh, and it would 
have been very likely that a court would find that, on the balance of 
probabilities, Mr Fysh possessed the NAV information. In this case, 
Mr Fysh could have still faced a significant fine if these penalties 
were aligned to those in other jurisdictions. 
                                                             
55  Duffy, above n 42; ‘Insider Trading, General Deterrence and the Penalties for 

Corporate Crime’, above n 5, 317; Overland, ‘What is Inside “Information”?’, 
above n 47, 189. 

56  Juliette Overland, ‘What is Inside “Information”?’, above n 47, 189. 
57  Duffy, above n 42, 153.  
58  Corporations Act 2001 (Cth) s 1043A. 
59  Australian Securities and Investments Commission, Commonwealth of Australia, 

Report 387: Penalties for Corporate Wrongdoing (2014) 25. 
60  Ibid 16; Corporations Act 2001 (Cth) s 1311(1). 
61  Corporations Act 2001 (Cth) ss 1043A, 1317E, 1317G.  
62  This includes a fine up to $1 million in Canada, unlimited fines in the United 

Kingdom and Hong Kong, and a fine up to 3 times the benefit gained in the 
United States. See Australian Securities and Investments Commission, above n 
59, 25–6. 
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VI CONCLUSION  

After Fysh, it appears settled that the element of ‘possession’ in the 
insider trading offence imports a notion of awareness, and mere 
physical possession is insufficient. This article argues that this 
construction is the most appropriate in the context of insider trading, 
despite the fact that the alternative objective possession test imports 
a lesser evidentiary burden. However, it should be noted that both 
Hannes and Fysh were handed down in the NSWCCA, and thus it is 
not uncontestable that ‘possession’ is synonymous with ‘awareness’ 
— it remains to be seen whether the High Court will agree with that 
interpretation. Given that insider trading has historically offered very 
limited opportunities for judicial consideration, Parliament could 
consider amending ‘possession’ to ‘awareness’ or ‘knowledge’ in 
order to eliminate the ambiguity surrounding this element. 
Unfortunately, this amendment would not eliminate the onerous 
evidentiary burden of the subjective awareness test, which was 
highlighted in Fysh, as the prosecution could not establish beyond 
reasonable doubt that Fysh possessed the inside information, despite 
the compelling evidence that he had physical possession. Therefore, 
it is further recommended that a fresh review be undertaken 
regarding whether a rebuttable presumption of ‘awareness’ against 
directors and senior managers in certain circumstances could be 
introduced in order to place the onus on these senior officers. The 
fact that Mr Fysh avoided any penalties for his conduct undermines 
public confidence in the Australian securities market, as it cannot be 
assured that directors and other senior managers will be made 
accountable for their actions. A rebuttable ‘awareness’ presumption, 
or at least harsher civil penalties, should be introduced to ensure that 
the insider trading offence fulfills its purpose of promoting market 
integrity and economic efficiency. 
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IN AUSTRALIA: LONG-TERM 

LIABILITY FRAMEWORKS IN A 
POST-PARIS AGREEMENT WORLD 
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Carbon Capture and Storage—Long-Term Liability—Australian 
Carbon Capture and Storage Legislation—Carbon Sequestration—
Paris Agreement—COP 21 

 

The Paris Agreement has placed greater focus on carbon capture 
and storage (‘CCS’) technologies. If those technologies are to move 
beyond hypothetical solutions and small-scale operations and into 
large scale commercial operations, certain legal issues must be 
tackled. One of the most difficult legal issues to navigate in this 
regard are the long-term liability challenges arising out of the large 
timescales involved. This article examines whether long-term 
liability should remain with the sequestering parties and, therefore, 
risk the creation of long-term liability gaps, or if the Crown should 
eventually assume all long-term liability and shoulder the burden. 
The current Australian long-term liability legislative frameworks for 
CCS technologies operate at the Commonwealth offshore, the state 
offshore, and the state onshore levels. These frameworks can be 
further separated by the three distinct ways in which they approach 
the long-term liability issue. No current legislative approach to long-
term liability is ideal. If proliferation of CCS technologies is the end-
goal, a unified legislative approach must be taken. The Crown 
should assume all long-term liability of the sequestered carbon if the 
technology is to have any viability. The risks associated with the 
creation of large liability gaps once sequestering entities cease to 
exist are too great. In this regard, the Offshore Petroleum and 
Greenhouse Gas Storage Act 2006 (Cth) provides the most suitable 

                                                             
*  Aleksandar is a third year Juris Doctor student at the University of Western 

Australia.  



 19 

template to build upon. However, more work needs to be done to 
ensure security for the Crown when assuming this liability and 
certain gaps can be filled by looking to overseas jurisdictions, 
particularly the United States (‘US’), Canada, and the European 
Union (‘EU’).   

I INTRODUCTION  

Climate change is fast becoming our greatest challenge. Global 
temperatures are rising, habitats are being destroyed, emissions are 
not slowing, and many developed countries are now faced with the 
ethical dilemma of calling for the slowing down of development in 
developing countries in a bid to stay global emissions. With this as 
its backdrop, the Paris Agreement (‘Agreement’) was born. The 
Agreement seeks to limit global temperatures at 2°C above pre-
industrial levels: a valiant global endeavour with a secret at its heart. 
Through implication, the Agreement heavily relies on the uptake of 
carbon reduction technologies that will achieve negative emissions – 
most of which do not exist yet.  

Of all these potential technologies, CCS and Biomass Energy CCS 
(‘BECCS’) stand out as being presently doable. CCS is the process 
of capturing carbon dioxide (‘CO2’) and injecting it into subsurface 
rock formations for indefinite storage. 1  BECCS is seen as an 
extension of CCS, transforming it from a carbon neutral process to a 
carbon negative one by adding a bioenergy component. 2  With a 
capacity to contribute between 15 per cent to 55 per cent of required 
CO2 abatement leading up to 2100,3 one of the key selling points for 
CCS technology is its similarity to current fossil fuel industry 
practices.4 However, it comes with its challenges. It risks becoming a 
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Storage (2005) Intergovernmental Panel on Climate Change 
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hypothetical solution to be used only in bids to save the fossil fuel 
industry.5 More importantly, it risks failing before it has even begun, 
as it faces long-term liability issues due to the timescales involved. 

This article identifies several gaps in the current Australian long-
term liability framework and, ambitiously, makes recommendations 
as to how those gaps should be filled. It briefly considers the impact 
of the Paris Agreement on CCS, before tackling the long-term 
liability issue. An analysis of the Australian long-term liability 
legislative frameworks will be carried out, followed by a brief look 
at some US, Canadian, and EU frameworks. Finally, the article 
argues that there needs to be a unified approach between states and 
the Commonwealth to long-term liability for Australian long-term 
liability frameworks to encourage CCS proliferation while also 
ensuring that no liability gaps are created. It is suggested that the 
Crown should eventually assume liability. A unified long-term 
liability mechanism should be based on the Offshore Petroleum and 
Greenhouse Gas Storage Act 2006 (Cth) (‘OPGGSA’). 

II CCS AND THE PARIS AGREEMENT  

While simultaneously lauded as a ‘genuine triumph’ but risking 
being ‘total fantasy’,6 the Paris Agreement will supersede the United 
Nations Framework Convention on Climate Change (‘UNFCCC’), 
and its Kyoto Protocol, when it comes into effect around 2020. The 
Agreement sets out to depart from the UNFCCC and the Kyoto 
Protocol by going for a bottom-up approach, based on a system by 
which nations put forward their own non-binding intended nationally 
determined contributions (‘INDCs’) for Greenhouse Gas (‘GHG’) 
reductions.7  
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The Agreement aims to hold the rise in average global temperatures 
well below 2°C above pre-industrial levels, and seeks to limit that 
rise at 1.5°C. 8  Recent predictions indicate that if all INDCs are 
implemented as currently stated, a median warming of around 2.7°C 
above pre-industrial levels can be expected.9 Modelling assessments 
which allow for a significant likelihood of reaching the 2°C target all 
assume wide-scale implementation of carbon reduction 
technologies.10 According to the Intergovernmental Panel on Climate 
Change, all likely scenarios where global temperatures were kept 
within 2°C of pre-industrial levels involve significant uptake of CCS 
and BECCS.11 For the temperature increase to stay at 1.5°C, negative 
emissions are essential. 12  The Agreement’s implementation of 
‘internationally transferred mitigation outcomes’ and a sustainable 
development mechanism, as set out in art 6, all point towards the 
encouragement of CCS and BECCS. Article 4.1 of the Paris 
Agreement itself states that Parties to the Agreement aim to: 

                                                                                                                     
2016) <http://belfercenter.ksg.harvard.edu/files/160700_horton-keith-
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NewClimate Institute (in collaboration), Paris Agreement: near-term actions do 
not match long term purpose – but stage is set to ramp up climate action (12 
December 2015) Climate Action Tracker Statement < 
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10  See Hans Joachim Schellnhuber, ‘Why the right climate target was agreed in 
Paris’ (2016) 6(7) Nature Climate Change 649. See also Intergovernmental Panel 
on Climate Change (IPCC), Special Report on Carbon Dioxide and Storage: 
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by IPCC Working Group III and 24th Session of the IPCC, Montreal, 
Intergovernmental Panel on Climate Change, 2005).  

11  Intergovernmental Panel on Climate Change, ‘Summary for Policymakers’ 
(Climate Change 2014: Mitigation of Climate Change. Contribution of Working 
Group III to the Fifth Assessment Report of the Intergovernmental Panel on 
Climate Change, 2014) 11–12. 
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achieve a balance between anthropogenic emissions by 
sources and removals by sinks of greenhouse gases in the 
second half of this century.13 

The Agreement effectively references CCS-like technologies 
throughout in all but name. The scale of the assumption that carbon 
reduction technologies will be implemented on such a wide scale has 
been called ‘breathtaking’, with the global community gambling its 
future on a ‘carbon sucking fairy god-mother’.14 

If signatories to the Agreement are to meet the temperature targets, 
the uptake of carbon reducing technologies such as CCS and BECCS 
seems inevitable unless draconian social measures are implemented 
to rapidly cease hydrocarbon use and implement widespread 
renewables uptake.15 This has pushed technologies like CCS to the 
forefront of the climate policy discussion. Countries like Australia, 
which have implemented CCS legislation and facilitated CCS 
research projects, will have to begin to seriously consider the wide-
scale application of the technology beyond its use as a mere 
diversion. 16  However, CCS is seen by many as a transition 
technology that has proved to be far more difficult and expensive to 
implement that initially thought.17 Overreliance on CCS could prove 
dangerous.  

III THE AUSTRALIAN REGULATORY 
FRAMEWORKS FOR CCS AND LONG-TERM 

LIABILITY 

In 2015, the Global CCS Institute ranked Australia first globally with 
respect to the development and implementation of comprehensive 
legislative CCS frameworks.18 The framework makes a distinction 
between onshore and offshore CCS operations, and operates at three 
levels: Commonwealth offshore legislation, state offshore 

                                                             
13  Paris Agreement, art 4.1. 
14  See Anderson, above n 2. 
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legislation, and state onshore legislation. 19  These regulatory 
frameworks tackle the long-term liability issue in three distinct ways: 
indemnity, transfer of ownership, and a transfer of ownership based 
on CO2 mineralisation.20  

A The Commonwealth legislative framework 

The OPGGSA constitutes the CCS framework for activities outside 
the State constitutional boundary of 3 nautical miles.21 It allows for 
the conferral of a GHG assessment permit.22 The permittee may then 
apply for a GHG holding lease23 or a GHG injection licence. The 
injection licence allows the licensee to begin GHG injection and 
storage operations into one or more identified GHG storage 
formations wholly within the permit or lease area.24 If all injection 
activities have ceased the licence holder must apply for a site closing 
certificate (‘SCC’).25 The responsible Commonwealth Minister under 
the OPGGSA must make a decision on the application for a SCC 
within 5 years of the application date. Once the Minister makes the 
decision, a pre-SCC may be issued setting out a monitoring and 
verification program, as well as a required level of security to cover 
the costs of that program.26 Once security is lodged, the Minister 
must issue the SCC which remains active indefinitely.27 

Once a SCC is issued, a minimum of 15 years must elapse before the 
Commonwealth Minister may declare a closure assurance period 
(‘CAP’) having been satisfied that there are no significant risks and 
that stored GHGs are behaving as predicted.28 If the Minister is not 
satisfied, the CAP is not declared. After the CAP is declared, a 
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statutory indemnity takes effect. 29  The Commonwealth must 
indemnify against liability if the formation was specified under the 
GHG licence, a SCC is in force, a CAP has been declared, and if: 

• the liability is a liability for damages; 
• the liability is attributable to an act done or omitted to be 

done in the carrying out of operations authorised by the 
licence in relation to the formation; and 

• the liability is incurred or accrued after the end of the 
CAP.30 

If the CAP has been declared and the licence holder subsequently 
ceases to exist, the Crown assumes liability for damage and losses 
which it would have indemnified the former licensee for.31 

1 Issues with the OPGGSA 

One of the first points to note about the OPGGSA is that it remains 
completely silent on the issue of ownership. As a result, it appears 
that ownership of the sequestered CO2 must be determined by 
common law doctrines of chattels and fixtures. 32  Although the 
OPGGSA provides for an injection site to be within one or more 
offshore areas as defined by the Act,33 liability issues may arise when 
storage formations themselves cross several jurisdictional boundaries 
either into state or territory jurisdiction or beyond the Exclusive 
Economic Zone (‘EEZ’), 34  particularly as long-term liability 
mechanisms are not identical across all jurisdictions. As it appears 
that most decisions under the OPGGSA would come down to 
ministerial discretion, many of the jurisdictional issues could be 
mitigated in the short-term by the relevant Commonwealth ministers 
only allowing injection into geological formations that do not present 
these jurisdictional challenges. 
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The wide ministerial discretions provided for in the OPGGSA creates 
uncertainty, as there is no legislative limit on the length of the CAP. 
If the Minister is not satisfied of the relevant criteria, the CAP can be 
extended and in theory, this extension can be indefinite. This would 
understandably create apprehension among future operators. The 
OPGGSA also remains silent in the rare event that an injecting entity 
ceases to exist prior to the declaration of the CAP. On a strict 
application of s 401 of the OPGGSA, it appears that the 
Commonwealth would not assume liability.  

A more pressing issue is one of indemnity coverage. As any damage 
caused by actions not authorised by a GHG injection licence will not 
fall within the scope of the statutory indemnity,35  it appears that 
former licensees will continue to remain on risk for liabilities not 
covered by the indemnity or for liabilities that are not statute 
barred.36  This issue is compounded where the sequestering entity 
ceases to exist as the State only assumes liability for the damages it 
would have indemnified the former licensee for. This could result in 
a scenario where an aggrieved party would no longer have a liable 
entity to bring a cause of action against if damage caused was not of 
the type originally covered by the statutory indemnity.  

B Transfer of ownership: the Victorian and 
Queensland legislative framework 

1 The Victorian framework  

The Victorian offshore framework is established by the Victorian 
Offshore Petroleum and Greenhouse Gas Storage Act 2010 (Vic) 
(‘OPGGSA (Vic)’) and operates similarly to its Commonwealth 
counterpart. The OPGGSA (Vic) provides for GHG assessment 
permits,37 GHG holding leases,38 and GHG injection licences.39 Like 
the Commonwealth legislation, the OPGGSA (Vic) provides for: an 
SCC which must be decided within 5 years of application and if 
granted, remains in force indefinitely;40 a pre-SCC; and a security 
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covering monitoring costs. 41  However, there is no Victorian 
equivalent of the CAP. The OPGGSA (Vic) also provides that once a 
GHG licence is cancelled or surrendered, the Crown becomes the 
owner of any GHG substance that has been injected into a geological 
formation under that licence.42 

The Victorian onshore regulatory framework is established by the 
Greenhouse Gas Geological Sequestration Act 2008 (Vic) 
(‘GGGSA’). The GGGSA provides for the issue of GHG 
sequestration exploration permits, 43  GHG sequestration formation 
retention leases, 44  and GHG substance injection and monitoring 
licences.45 Unlike its offshore counterpart, the GGGSA provides that 
the Crown retains ownership in the underground geological 
formation,46 with the Crown retaining Crown land rights.47 Once a 
surrender of an injection and monitoring licence is accepted as set 
out by s 171 of the GGGSA, the licence holder must, before the 
surrender, pay the remaining cost of carrying out long-term 
monitoring and verification as detailed in a long-term monitoring and 
verification plan.48 The Crown then gains ownership of the injected 
gas substance when the injection and monitoring licence is cancelled 
or surrendered.49  

2 The Queensland onshore framework 

Queensland currently only has an onshore regulatory framework in 
the form of the Greenhouse Gas Storage Act 2009 (Qld) (‘GGSA’). 
The GGSA provides for a system of GHG exploration permits and 
GHG injection and storage leases.50 Unlike the other jurisdictions, 
Queensland defines the injected substance as a GHG stream which is 
a stream of CO2 or a substance overwhelmingly consisting of CO2. 51 
Like the GGGSA, the GGSA vests ownership of the geological 
formation in the State. 52  The injected GHG stream becomes the 
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property of the state post-injection only after the GHG lease is 
surrendered, or ends, under the Act.53 Like within other jurisdictions, 
such surrender cannot be performed voluntarily and requires the 
approval of the relevant Minister under the GGSA after having 
considered all relevant factors.54  

3 Issues with the Victorian and Queensland models 

The issues facing the Victorian and Queensland legislation are quite 
similar and are therefore dealt with together in this section.  

As the Victorian and Queensland frameworks transfer ownership of 
the stored CO2 to the Crown, one would assume that this would 
result in more clarity regarding the transfer of long-term liability. 
However, the Victorian Government has stated that it will not 
indemnify licensees for loss caused through negligence during CCS 
operations prior to the transfer of ownership,55 nor will the state be 
liable for losses caused as a result of actions of the former authority-
holder, even when the harm arises after the surrender of the GHG 
licence.56 This means that, effectively, common law liability remains 
with the injecting parties.57 The Queensland Government has stated 
that although there is state ownership in both stored CO2 and the pore 
space, the issue of long-term liability remains ‘complex’.58 As Gibbs 
argues, this uncertainty could prove a key risk and obstacle to 
proponents of CCS in Victoria and Queensland.59  

The Victorian Government, in defence of the current framework, has 
stated that the system as is provides the greatest incentive for 
injecting parties to ensure the permanence of their injection 
activities, while conceding that if the risk of exposure to long-term 
liability affects the uptake of tenements, then this could be dealt with 
on a case-by-case basis by utilising state agreements.60 Not only is 
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the use of the language of permanence quite problematic for 
proponents, potentially even acting as a deterrent, the proposed use 
of case-by-case state agreements doesn’t provide any certainty, even 
in the face of the Western Australian Gorgon Project providing a 
precedent.61 Not to mention, a reliance on state agreements after the 
enactment of CCS legislation seems rather pointless; there must be 
certainty for potential participants, particularly in relation to long-
term liability, in order for CCS to be a viable option. The use of 
project-specific state agreements undermines certainty, since any 
future long-term liability mechanisms will be reliant on negotiations 
between the parties involved. 

It appears that the Victorian and Queensland frameworks, in the 
absence of state agreements to the contrary, will inevitably push an 
aggrieved party towards litigation, which will generally come down 
to issues of causation and expert evidence. These evidentiary issues 
relating to causation are likely to be difficult to resolve, as has been 
seen in the US.62 Both the Victorian and Queensland frameworks 
remain silent on the issue of operators ceasing to exist and the effect 
this would have on long-term liability. Despite the State taking up 
ownership of the CO2, the continued stance of governments that 
common law liability should remain with sequestering parties means 
that there is potential for large gaps in liability. 

C Ownership upon mineralisation: the South 
Australian framework 

The Petroleum and Geothermal Energy Act 2000 (SA) (‘PGEA’) 
was amended in 2009 to provide for licencing of injection activities 
and storage of regulated substances,63 one of which is CO2.64 The 
PGEA provides for a system of exploration, 65  retention, 66  and 
production licences.67 It vests ownership of natural reservoirs which 
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can be used for GHG storage in the Crown. 68  However, the 
legislation states that on the ‘production’ of a ‘regulated substance’ 
by a person lawfully entitled to produce it, that regulated substance 
becomes property of the person who produced it.69 According to s 4 
of the PGEA, a person produces a regulated substance:  

in the case of a natural reservoir – by using it for the storage 
of petroleum or another regulated substance.70   

These provisions seem to suggest that South Australia would assume 
ownership of mineralised or solubility trapped CO2 within a 
geological formation, but any non-mineralised CO2 would remain the 
property of the injecting party.71  

1 Issues with the South Australian model 

As a result of these provisions, any CO2 leakage would be defined as 
production. The CO2 would therefore be the property of the injecting 
party, and it can be assumed that the injecting entity would be held 
liable for any damage caused. Campbell predicts that it is very likely 
that the South Australian framework would encourage a process of 
contractual management to limit liability, with licensees still 
remaining potentially liable in situations where common law liability 
cannot be contractually excluded.72 As the Crown appears to assume 
ownership of mineralised or solubility trapped CO2, in the event that 
any damage is caused by solubility trapped state owned CO2 (for 
example, to adjacent mineral deposits), either party could be liable; it 
would turn on a matter of statutory interpretation and the statutory 
definition of production. As with the frameworks above, any long-
term liability issues would turn on complex questions of causation.  

The PGEA’s silence regarding the assumption of liability by the state 
once the sequestering entity ceases to exist may cause the greatest 
level of concern. If un-mineralised CO2 were to cause damage, there 
would effectively be no one liable for the aggrieved party to bring 
action against. Action could be brought against the state in such a 
scenario, but with the current level of uncertainty there is little use in 
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such guesswork. Many of these issues could be solved through 
contractual management and state agreements, as outlined above. 
The uncertainties and apprehensions of injecting parties would only 
increase with the added uncertainty of case-by-case contractual 
management. 

D The Western Australian framework  

Although there have been continued recommendations for an 
amendment to the Petroleum and Geothermal Resources Act 1967 
(WA),73 with a Bill currently in the Legislative Council,74 Western 
Australia (‘WA’) does not have a CCS legislative framework in the 
traditional sense. The proposed amendments would follow the 
OPGGSA. 75  The current legislative framework consists of the 
Barrow Island Act 2003 (WA) (‘BIA’) and the Gorgon Gas 
Processing and Infrastructure Project Agreement, which forms 
Schedule 1 of the BIA.  

The BIA functions much like OPGGSA, in that it provides a statutory 
indemnity for the Gorgon Project Joint Venturers.76  Once injection 
activities cease, the BIA provides for a minimum 15 year period 
following the cessation of injection activities, after which a site 
closure notice can be issued.77 This is essentially a WA version of 
CAP in all but name. The relevant BIA Minister may only issue such 
a notice if a Commonwealth representative is ‘satisfied of certain 
matters’ relating to the monitoring data and level of risk.78 After the 
site closure notice is issued, the relevant BIA Minister must declare a 
liability assumption date in the Western Australian Government 
Gazette, after which the state will indemnify the Joint Venturers for 
their: 

common law liability to independent third parties arising 
after the liability assumption date for loss or damage caused 
by the injection of Gorgon CO2 in the formation where that 
loss or damage is attributable to an act done, or omitted to be 
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done, in the carrying out of CO2 injection operations under 
the authority of the section 13 approval.79 

1 Issues with the Western Australian model  

As there is no Western Australian regulatory framework to speak of 
yet, and the BIA functions much like the OPGGSA, not much else 
will be discussed in this article regarding the long-term liability 
issues in WA. The major difference between the OPGGSA and the 
BIA is that the latter does not provide for the assumption of state 
liability in the event that the Gorgon Project Joint Venturers cease to 
exist. Seeing as some of the geological formation into which the CO2 
will be injected are within the territory of the Commonwealth 
Government, as demonstrated by the need for approval by a 
Commonwealth Minister,80  and that the amendment Bill proposes 
that WA assume liability if licensees cease to exist,81 this uncertainty 
will likely be resolved soon. Much like the OPGGSA, the main 
issues with the BIA and the proposed amendments lie with the 
coverage of the indemnity, the subsequent assumption of liability, 
and the creation of liability gaps when the operators cease to exist.  

IV A LOOK ABROAD  

Although Australia may have the highest ranked CCS legislative 
framework globally, it is useful to briefly discuss lessons that can be 
learned from other jurisdictions. A comprehensive comparative 
analysis is beyond the scope of this article. 

A The United States and Canada  

The experience that both the US and Canada have with CCS type 
activities, particularly in enhanced oil recovery, places them in a 
position better suited to deal with long-term liability issues arising 
out of subterranean substance injection. 82  However, the highly 
federalised structure of the US, and the constitutional divisions of 
power between the Canadian provincial and federal governments, 
                                                             
79  Ibid ss 14D, 14C. 
80  Ibid s 14A. 
81  See Petroleum and Geothermal Energy Legislation Amendment Bill 2013 (WA) 

s 69JT.  
82  Barry Barton, ‘Carbon Capture and Storage Law for New Zealand: A 

Comparative Study’ (2009) 13 New Zealand Journal of Environmental Law 1, 9.  
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makes any large-scale comparisons impossible within the scope of 
this article. 

In the Canadian province of Alberta, the Mines and Minerals Act83 
provides for the Crown to assume ownership of the sequestered CO2 
while indemnifying the former lessee against damages in any tortious 
action if certain criteria are met.84 That Act also establishes a Post-
closure Stewardship Fund, which the lessee holder must pay into and 
which may be used by the Crown to cover a number of costs set out 
in s 122 of the Act.85 Section 121(3) provides that the Crown may 
assume ownership of the injected CO2 in the event that the injecting 
party ceases to exist prior to the issuing of a closure certificate. The 
Mines and Minerals Act also sets out a number of provisions dealing 
with ‘orphan facilities’.86 

In the US, it appears that several states are moving towards a 
position by which they are limiting any potential long-term liability 
for the state, and placing that burden on the injecting party. 87 
However, the state of Montana, for one, appears to assume liability. 
Montana has a system similar to the OPGGSA CAP, under which 15 
years must elapse after injection ceases before a certificate of 
completion may be issued. Liability then remains with the operator 
for a further minimum of 15 years following the issuing of the 
certificate before the operator may, with the consent of a state 
regulator, transfer liability to Montana. 88  The state then assumes 
long-term liability but alludes to the possibility of the US Federal 
Government eventually assuming liability in the longer-term.89 

                                                             
83  Mines and Minerals Act, RSA 2000, c M-17. 
84  Mike Fernandez, Chad Leask and Chris Arnot, ‘Liability for sequestered CO2: 

the path forward for Alberta’ (2013) 37 Energy Procedia 7709, 7714. See also 
Mines and Minerals Act, RSA 2000, c M-17, ss 121(1), 121(2). 

85  Mines and Minerals Act, RSA 2000, c M-17, s 122. 
86  Ibid s 123. 
87  For example, Wyoming and Kansas. See Allan Ingelson, Anne Kleffner and 

Norma Nielson, ‘Long-term liability for carbon capture and storage in depleted 
North American oil and gas reservoirs – A comparative study’ (2010) 31(2) 
Energy Law Journal 431, 441–5.  

88  Ibid 445–7. 
89  Ibid. 
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B The European Union 

Directive 2009/31/EC90 of the EU establishes a comprehensive CCS 
framework where long-term liability for CCS activities is to be 
transferred to Member States. 91  The EU framework functions 
similarly to the OPGGSA, in that it provides for a minimum 20 year 
CAP-like period. A number of conditions need to be met prior to 
transfer of liability, including that the ‘CO2 [must] be completely and 
permanently contained’.92 A report is to be published by the operator 
before liability can be transferred referring to the aforementioned 
conditions. The report must at least demonstrate, amongst other 
things, that the ‘storage site is evolving towards a situation of long-
term stability’.93 A security, to be paid by the operator, is provided 
for and must cover at least the cost of monitoring and post-transfer 
obligations of a Member State for a period of 30 years.94 

V SUGGESTED IMPROVEMENTS FOR 
THE CURRENT AUSTRALIAN LONG-TERM 

LIABILITY FRAMEWORKS 

The success of CCS within Australia rests on the clarity of long-term 
liability frameworks. It will also be dependent upon a consistent, 
unified and nationwide approach. The proceeding part of this article 
suggests law reforms that may increase the prospect of that success.  

A A unified system  

Apart from creating apprehension among proponents, lack of 
conformity between the Australian frameworks could also encourage 
operators to transport captured CO2 to jurisdictions with favourable 
long-term liability frameworks. Would this transported CO2 fall 
under the jurisdiction of the state where it was captured, or the state 
where it was injected? 95  What if the CO2 migrates across 

                                                             
90  Directive 2009/31/EC of the European Parliament and of the Council [2009] OJ 

L 140/114. 
91  Ibid art 18(8). See also Ingeson, Kleffner and Nielson, above n 87, 445. 
92  Ibid art 18(1)(a), (b).  
93  Ibid art 18(2)(c). 
94  Ibid arts 20, 21. 
95  See, eg, Rebecca Campbell, ‘Long-term Liability for Offshore Geosequestartion’ 

(2006) AMPLA Yearbook 515, 530–1. 
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jurisdictional boundaries? This issue of migration is highly likely to 
arise; many offshore geological formations situated in 
Commonwealth waters off the Victorian coast have physical 
characteristics that may result in GHGs migrating towards the 
Victorian offshore and even onshore jurisdictions. 96  Conformity, 
particularly in terms of long-term liability, would solve complex 
legal issues arising out of any such migration and grant greater peace 
of mind to anyone that could potentially suffer damage.  

This raises the question of which framework template should be 
adopted. Case-by-case state agreements, although tempting due to 
relative ease of implementation, are not the answer. They provide no 
clarity or certainty for prospective operators. Those features are 
essential for a successful framework that encourages operators to 
participate. This article argues that a long-term liability framework 
should be based on the OPGGSA. This proposition is supported 
below. 

B The Crown should assume liability  

One of the first steps in ensuring conformity across jurisdictions is to 
implement a uniform approach to long-term liability. Long-term 
liability needs to eventually be assumed by the Crown for CCS to 
truly take off. This opinion is shared by the Ministerial Council on 
Mineral and Petroleum Resources.97 There are a number of benefits 
to this approach.98 The long-term nature of CCS means that attaching 
long-term liability to corporate entities — liability far exceeding 
those entities’ likely corporate lifespan — would both discourage 
investment in CCS and place a high burden on the wider community 
with resulting in gaps in liability. CCS ultimately needs to be 
implemented for the global public good; the very creation of the 
Paris Agreement impliedly acknowledges as much. This, along with 
a lack of any real financial incentive for potential operators, means 
the community should properly expect the government to take long-
term responsibility for anything that may wrong.99  

There are challenges with this approach; governments would need to 
ensure that CCS operations are carried out to the highest standards, 

                                                             
96  Gibbs, above n 19, 172.  
97  Campbell, above n 95, 526. 
98  Ibid. 
99  Ibid.  
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thus limiting the assumed risk (which, ideally, should be done 
anyway — but placing liability on governments will incentivise them 
to supervise operations diligently). In this regard, the OPGGSA 
provides the clearest framework to build upon to ensure certainty for 
the Crown and proponents. The current OPGGSA framework for 
indemnity allows operators to be certain that they will be 
indemnified for specific liabilities, while maintaining their liability 
for tortious damages, therefore ensuring a high standard of 
operations. There is no doubt, however, that individual operators will 
eventually cease to exist as corporate entities, revealing major gaps 
in liability under the current framework. The Crown will need to 
assume all liabilities once the sequestering entity ceases to exist, not 
just those it would have indemnified for. This, in turn, would place a 
heavy burden on the Crown, which would need to ensure risks are 
limited. It has been suggested that frameworks should require 
proponents to ensure the existence of relevant corporations for a set 
period of time, or to secure appropriate insurance cover through the 
form of a security for a defined post-operational period.100 The latter 
appears to be the better option from a standpoint that seeks to 
encourage CCS operations. 

However, the OPGGSA framework needs to improve in certain 
aspects to ensure certainty for proponents and security for the 
Crown. Utilising successful provisions from other jurisdictions could 
fill these gaps. 

C Incorporating international approaches  

This article contends that any statutory indemnity provided to 
operators should not run indefinitely and should cease once the 
operator no longer exists. The Montana framework may provide a 
viable alternative. That is, a unified system might provide for a 
minimum time period following a CAP declaration, during which the 
Crown would indemnify operators. At the end of this minimum time 
period, the relevant minister may declare, having been satisfied of 
certain criteria, that the Crown is ending the indemnity and assuming 
long-term liability for the sequestered CO2. If such a declaration is 
not made and the operator ceases to exist while only covered by an 
indemnity, the current OPGGSA transfers liability to the Crown. As 
has been stated above, this transfer of liability should not merely 

                                                             
100  Campbell, above n 95, 526. 
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include what the Crown would have indemnified for already, if all 
potential gaps in liability are to be filled.   

One of the key lessons to be taken from the Alberta framework is the 
need to fill liability gaps in the event of the operator ceasing to exist 
prior to the declaration of a closure certificate, or in the event of the 
OPGGSA, the CAP. As the OPGGSA template provides for a wide 
Ministerial discretion which could extend the CAP indefinitely if the 
Minister is not sufficiently satisfied, the notion of an operator 
ceasing to exist before the CAP ends is not far-fetched. It is highly 
recommended that the Australian framework enacts similar 
provisions to s 121(3) of the Canadian Mines and Minerals Act. 
Absence of such a provision can only result in a scenario where 
adjacent operators and the wider public are placed at risk due to the 
creation of a large liability gap. In this same regard, a provision 
dealing with ‘orphaned facilities’ would also be beneficial in 
ensuring the stability and monitoring of orphaned sites. 

Both the EU and Alberta frameworks offer improvements with 
respect to the payment of securities. Alberta not only requires a 
security to be paid, but also provides for the establishment of a fund 
into which these securities are paid, and in the case of the EU, a 
minimum time period for the which the security must be able to 
cover site monitoring and post-transfer obligations. It is 
recommended that similar provisions be enacted for the Australian 
frameworks. That kind of fund could also be used by the Crown to 
cover the cost of any damages arising out of the assumption of long-
term liability. Further, the EU framework provides a rather 
comprehensive reporting framework for operators. Reports published 
by operators are to be used by Member States in their assessment of 
whether the conditions for a transfer of long-term liability have been 
met. This serves as a good example. Greater clarity on the operator’s 
reporting requirements prior to the declaration of a CAP, and a 
potential transfer of liability, would improve the Australian 
framework. This would incentivise operators to work to a high 
standard and decrease risk, while also providing clarity for future 
proponents regarding their obligations. However, from a legal 
perspective, the language of permanence used in the EU framework 
should be avoided as questions of permanence rely solely on our 
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ability to make predictions into the future and this always carries a 
certain degree of uncertainty and risk. 101  

VI CONCLUSION 

To use the words of the Queensland government, CCS long-term 
liability issues are quite complex. In an attempt to highlight possible 
improvements to Australia’s long-term liability frameworks, this 
article has likely raised more questions than it has offered answers. 
However, a few things are clear. Australia needs a unified long-term 
liability framework; the current situation is less than ideal. The first 
step in this process is to come to terms with the fact that if CCS is to 
be encouraged, as is suggested by the Paris Agreement, the Crown 
will need to assume long-term liability to facilitate such 
encouragement. The potential for liability gaps to be created by 
transferring long-term liability to operators with limited corporate 
lifespans would only breed uncertainty, discourage investment, and 
place significant risk on the wider community.  

If the Crown is to assume long-term liability certain improvements 
need to be made to the current frameworks. A unified approach 
would go a long way in ensuring security for the Crown and 
certainty for proponents. Many shortfalls still exist with respect to 
this method and further work needs to be carried out to ensure no 
large liability gaps are allowed to form. This can be done by offering 
greater legislative clarity, looking to other jurisdictions for 
inspiration, and investing into CCS research. Otherwise, the CCS 
long-term liability issue could render the technology unworkable. As 
a result of this uncertainty and the state of the current framework, 
care should be taken not to allow CCS to become our only tool for 
combating climate change and reaching the Paris Agreement targets. 

                                                             
101  See Haszeldine, above n 1, 13. 
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ASSESSING INDICATORS OF 
REMORSE IN SENTENCING: CAN 

COURTS NOW TURN TO 
FACEBOOK AND TWITTER?  

 

Nicola Thomas-Evans* 

 

Sentencing—Offender’s Remorse—Social Media—Facebook—
Twitter—Authenticity 

 

The use of social media platforms such as Facebook, Twitter, 
YouTube and Instagram is increasingly widespread, by both 
Australian and international communities. There have been many 
recorded instances of criminal offenders using social media to 
discuss details of their offending behaviour, or to demonstrate their 
attitude towards their offending behaviour, through their shared 
content on social media accounts. This article provides a brief 
background to the sentencing framework in Western Australia and 
psychological research on feelings of remorse. It goes on to discuss 
domestic and international trends relating to the consideration of 
expressions of remorse on social media platforms as evidence, 
particularly in cases heard in Australia and the United States. 
Ultimately, this article argues that if an offender expresses 
behaviours or opinions on their social media platforms that could 
inform a sentencing court of their feelings of remorse or lack thereof, 
that evidence should be considered by the court, provided that the 
usual evidential considerations regarding authenticity and 
admissibility are satisfied.  
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I INTRODUCTION 

Sentencing of offenders in the criminal justice system is necessarily 
complex. It affects the lives of many individuals and involves the 
impartial consideration of a number of factors. Sentencing is often 
controversial; it is an area of criminal justice that is widely reported 
in the media and discussed amongst the general public, sometimes 
provoking political action.1 When an offender’s criminal behaviour 
is publicly discussed, the subject of their feelings of remorse and its 
authenticity is often raised. Remorse can be defined as a ‘feeling of 
shame, regret and contrition’.2 It is an expected consequence of an 
individual’s wrongdoing by society, 3  and is often considered by 
sentencing judges in criminal judgments. 

An offender’s feelings of remorse for their actions can be deduced in 
a number of ways. Examples include a plea of guilty and post-
offending behaviour, including offender’s commentary and their 
conduct in criminal proceedings. 4  Considering that society is 
increasingly utilising social media technologies such as Facebook 
and Twitter 5  for the purposes of everyday communication, these 
technologies have presented a new avenue through which offenders 
can articulate their attitudes and opinions surrounding their offending 
behaviour. This article evaluates whether those attitudes and 
opinions, when expressed on social media, should be taken into 
account in the sentencing process as evidence of remorse — or lack 
thereof.  

This article begins by detailing the sentencing framework within 
Western Australia and the Australian position on sentence 
construction. It then provides a brief discussion of remorse and why 
it is considered in sentencing. The main focus of the proceeding 
                                                             
1  Chief Justice Peter McClellan, ‘Sentencing in the 21st century’ (2012) 11 The 

Judicial Review 22.  
2  Trishia Mann (ed), Australian Law Dictionary (Oxford University Press 

Australia and New Zealand, 2010) 497.  
3  M Kimberley MacLin et al, ‘The Effect of Defendant Facial Expression on Mock 

Juror Decision-Making: The Power of Remorse’ (2009) 11(2) North American 
Journal of Psychology 323.  

4  Emily P Corwin et al ‘Defendant Remorse, Need for Affect, and Juror 
Sentencing Decisions’ (2012) 40 The Journal of the American Academy of 
Psychiatry and the Law 41, 42.  

5  Jan H Kietzmann et al, ‘Social Media? Get Serious! Understanding the 
Functional Building Blocks of Social Media’ (2011) 54 Business Horizons 241, 
241. 
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discussion is an evaluation of the utility of using an offender’s shared 
social media content to ascertain whether they are remorseful. 
Reference will be made to some examples of domestic and 
international criminal cases where social media technologies have 
been involved in addressing the issue of remorse.  

This article concludes that social media evidence should be included 
as one of a number of sentencing considerations, when admissible 
and appropriate. When properly evaluated, social media evidence 
can provide useful insights into offender’s feelings of remorse, or 
lack thereof, and can give weight to other mitigatory or aggravating 
factors that exist in the circumstances of the case. When properly 
incorporated into sentencing considerations, social media evidence 
can assist a judge in arriving at the correct sentence. The article also 
recommends how these technologies should be appropriately relied 
upon and incorporated into Western Australian sentencing hearings.6  

II THE SENTENCING FRAMEWORK IN 
WESTERN AUSTRALIA  

The sentencing framework in Western Australia is grounded in the 
provisions of the Sentencing Act 1995 (WA) (‘Act’). In particular, pt 
2 of the Act focuses on principles of sentencing and relevant 
considerations to be taken into account in the sentencing process. 
That part of the Act focuses on the principle of commensurability,7 
and outlines a range of factors that determine the seriousness of the 
offence. The relevant factors include: aggravating factors; 8 
mitigating factors;9  the statutory penalty of the offence;10  and the 
circumstances of the offence, including the vulnerability of any 
victims.11  

                                                             
6  While it is recognised that an issue of admissibility with social media evidence 

may exist, it is not within the scope of this article to discuss the issue of 
admissibility. This article discusses the use of this evidence, assuming that there 
is no admissibility challenge.  

7  Sentencing Act 1995 (WA) s 6(1): ‘[a] sentence imposed on an offender must be 
commensurate with the seriousness of the offence’.  

8  Ibid ss 6(2)(c), s 7.  
9  Ibid ss 6(2)(d), s 8. 
10  Ibid s 6(2)(a). 
11  Ibid s 6(2)(b). 
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Another relevant provision to note is s 9AA of the Act. This 
provision allows a maximum reduction from the head sentence12 of 
an offence of 25 per cent for a plea of guilty.13 The rationale behind 
the provision is ‘to recognise the benefits [of a guilty plea] to the 
State, and to any victim of or witness to the offence’.14 However, it is 
arguable that a guilty plea is also an indication of remorse from the 
offender.15 It is worth noting that an expression of genuine remorse 
from the offender is not expressly included as a mitigating factor in 
the legislation, nor as a relevant sentencing consideration in the 
Act.16  

In Cameron v The Queen, 17  a distinction was made between the 
benefit to the state of a guilty plea (also called the utilitarian value), 
and subjective considerations such as personal remorse and 
acceptance of responsibility for offending behaviour. The decision 
reflected the position that the utilitarian values of a guilty plea were 
not taken into consideration in sentencing an offender. 18  This 
decision predated the insertion of s 9AA, which effectively reversed 
this principle, as s 9AA enshrines the utilitarian value of a guilty 
plea. 

The construction of s 9AA has been considered in a number of cases 
since the introduction of the provision in 2012.19 For example, in 
Abraham v The State of Western Australia,20 the Court found that the 
construction of s 9AA(2) allowed the strength of the prosecution’s 
case to be taken into account in the discount afforded for pleading 
guilty at the earliest possible opportunity. In practical terms, this 
means that if the prosecution’s case is strong, then a plea of guilty 
                                                             
12  Ibid s 9AA(1): ‘for an offence, means the sentence that a court would have 

imposed for the offence if (a) the offender had been found guilty after a plea of 
not guilty; and (b) there were no mitigating factors’. 

13  Ibid s 9AA(3) provides that the earlier the plea of guilty is made in the 
proceedings the greater the reduction in sentence.  

14  Ibid s 9(AA)(2).  
15  Western Australia, Parliamentary Debates, Legislative Council, 26 September 

2012, 6521c-6528a (Sue Ellery).  
16  It is not within the scope of this article to discuss other jurisdictions’ statutory 

provisions regarding remorse, however it is noted that other Australian 
jurisdictions have explicit provisions contained in their statutes. See, eg, the 
Crimes (Sentencing) Act 2005 (ACT) s 33(w).  

17  (2002) 209 CLR 339. 
18  Ibid [13] (Gaudron, Gummow and Callinan JJ). 
19  See, eg, Abraham v State of WA [2014] WASCA 151; Pryor v State of WA 

[2014] WASCA 143. 
20  [2014] WASCA 151. 
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does not attract as much of a reduction in the sentence as when the 
prosecutor’s case is weak. This is because if the prosecution has a 
particularly strong case, then the resources allocated to the trial 
would be significantly less to achieve the required burden of proof. 
Therefore, the plea of guilty does not have as much utilitarian value 
attached to it. Furthermore, another consequence of a strong 
prosecutor’s case is the reduced pleading options available to the 
accused. When the only plea available is that of guilty, arguably less 
remorse is reflected by that plea.  

III SENTENCE CONSTRUCTION 

There are two different methods of sentence construction: the two-
stage approach and the instinctive synthesis approach. The latter has 
been cited with approval in Australian jurisdictions.21 The two-stage 
approach firstly determines a sentence term by making a proportional 
deduction from the prescribed maximum, then secondly, makes 
additions or subtractions from that term according to the 
circumstances of the case.22  This approach has been criticised as 
being a mechanical or mathematical approach that narrows the 
discretion of the sentencing judge and likely to produce erroneous 
results.23  

The instinctive synthesis approach was described by Gaudron, 
Gummow and Hayne JJ in Wong v the Queen: 

Attributing a particular weight to some factors, while leaving 
the significance of all other factors substantially unaltered, 
may be quite wrong. We say 'may be' quite wrong because 
the task of the sentencer is to take account of all of the 
relevant factors and to arrive at a single result which takes 
due account of them all. That is what is meant by saying that 
the task is to arrive at an 'instinctive synthesis'. 24 

Although the High Court agreed with previous cases that had 
favoured an instinctive synthesis approach,25 it also recognised that 

                                                             
21  Markarian v the Queen [2005] HCA 25.  
22  Ibid. 
23  Wong v the Queen (2001) 207 CLR 584, [74] (Gaudron, Gummow and Hayne 

JJ). 
24  Ibid 611–2 [75] (Gaudron, Gummow and Hayne JJ). 
25  See, eg, Wong v the Queen (2001) 207 CLR 584; R v Thompson (2000) 49 

NSWLR 383; AB v the Queen (1999) 198 CLR 111. 
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the disadvantage to this approach is that the decision-making appears 
less transparent. In Markarian v the Queen,26 the High Court was 
unwilling to set defined universal rules as to what, definitively, 
constitutes each approach. The Court was also unwilling to describe 
the preferable approach as an ‘instinctive synthesis’,27 but did state 
that the end result of sentence construction should be a conclusion 
reached based on the weighing of all relevant factors.28 

IV THE PURPOSE OF SENTENCING 

The role that sentencing serves in the criminal justice system is 
varied. Feinberg detailed the four justifications for sentencing that 
were included in sentencing reformation legislation in the United 
States. 29  These justifications included deterrence, incapacitation, 
retribution, and rehabilitation. 30  Frase argues that ensuring that 
sentences are proportional to the offence and the culpability of the 
offender satisfies retributive and utilitarian jurisprudential 
standpoints. 31  Frase also states that ensuring sentencing meets 
principles of proportionality and consistency, across cases with 
similar circumstances, reflects and enforces the values of the 
community and maintains the community’s faith in the criminal 
justice system. 32  The visibility of sentencing forming part of the 
criminal justice system also satisfies the need for general deterrence; 
if individuals can see crime being punished, this may act as a 
deterrent for future criminal acts.33  

                                                             
26  [2005] HCA 25, [36] (Gleeson CJ, Gummow, Hayne and Callinan JJ).  
27  See the comments of the High Court in Markarian v the Queen [2005] HCA 25, 

[39] (Gleeson CJ, Gummow, Hayne and Callinan JJ): ‘[t]he expression 
instinctive synthesis" may then be understood to suggest an arcane process into 
the mysteries of which only judges can be initiated. The law strongly favours 
transparency. Accessible reasoning is necessary in the interests of victims, of the 
parties, appeal courts, and the public. There may be occasions when some 
indulgence in an arithmetical process will better serve these ends. This case was 
not however one of them because of the number and complexity of the 
considerations which had to be weighed by the trial judge’. 

28  Ibid [37] (Gleeson CJ, Gummow, Hayne and Callinan JJ).  
29  Kenneth R Feinberg, ‘The Federal Guidelines and the Underlying Purposes of 

Sentencing’ (1997) 10(1) Federal Sentencing Reporter 39, 39–40.  
30  Ibid. 
31  Richard S Frase, ‘Punishment Purposes’ (2005) 58 Stanford Law Review 67. 
32  Ibid. 
33  Ibid. 
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The proportionality principle has been grounded in Australia by the 
High Court in Veen v R (No 2),34 where Mason CJ, Brennan, Dawson 
and Toohey JJ stated: 

[t]he principle of proportionality is now firmly established in 
this country. It was the unanimous view of the court in Veen 
(No 1) that a sentence should not be increased beyond what 
is proportionate to the crime in order merely to extend the 
period of protection of society from the risk of recidivism on 
the part of the offender.35 

When viewing sentencing from a rehabilitative perspective, the 
courts’ role is to take offenders out of the community and place them 
in a rehabilitative environment to reduce their risk of recidivism.36 
Specific deterrence goals are also satisfied in this approach because 
if the offenders are incapacitated, they are theoretically unable to 
commit further crimes. 37  Feinberg did acknowledge that in the 
reformulation of the sentencing legislation in the United States, 
academics had cautioned that ‘a sentence of imprisonment is not an 
appropriate means of promoting correction and rehabilitation’.38  

V REMORSE 

The concept of remorse in sentencing proceedings is poorly 
formulated and controversial. There is contention within the legal 
and psychological communities 39  regarding whether feelings of 
remorse should be considered during sentencing.40 In judgments that 
discuss remorse as a valid consideration, the concept of ‘genuine 
remorse’ is often raised by judges.41 The distinction between ‘actual 

                                                             
34  Veen v R (No 2) (1988) 77 ALR 385, 389 (Mason CJ, Brennan, Dawson and 

Toohey JJ).  
35 Ibid. 
36  Feinberg, above n 29. 
37  Ibid. 
38  Ibid.  
39  Martha Grace Duncan, ‘“So Young and So Untender”: Remorseless Children and 

the Expectations of the Law’ (2002) 102 Columbia Law Review 1469. 
40  It is not within the scope of this article to comprehensively canvass the 

arguments surrounding the inclusion or exclusion of remorse in sentencing 
judgments. These will be briefly outlined to give context to the later discussion 
on its reflection in social media.  

41  See, eg, JD v The State of Western Australia [2008] WASCA 147; Wallam v The 
State of Western Australia [2012] WASCA 115; A Child v The State of Western 
Australia [2007] WASCA 285. 
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or contrived regret over the act committed … or for the harm done to 
the victim’42 (genuine remorse) is often juxtaposed with the remorse 
arising from the unpleasant experience of the offence being 
discovered and punished. Although the concept of remorse does not 
appear expressly within the Act, there is extensive evidence of its 
consideration in sentencing at common law.43 In Neal v R,44 Murphy 
J referred to remorse as a mitigating factor:  

Contrition, repentance and remorse after the offence are 
mitigating factors, leading in a proper case to some, perhaps 
considerable, reduction of the normal sentence … This factor 
of contrition is generally given insufficient weight in 
sentencing in Australia. 45 

The remorseful offender is often viewed in a more favourable light 
than one who does not demonstrate remorse.46 The rationale for this 
view is that the acceptance of responsibility for the offending 
behaviour leads to a negative, uncontrolled and unwanted emotional 
response; the offender is already suffering from their own negative 
emotional reaction which is, in itself, viewed as a punishment. This 
negative emotional response potentially serves to reduce the risk of 
recidivism47 and leads to greater rehabilitative prospects.48 

However, there have been several reasons given in legal and 
psychological literature as to why an offender may not show obvious 
signs of remorse. Examples include psychological impairment, 
psychological defence mechanisms, such as denial, and the delayed 
onset of emotional reaction to the offending behaviour.49 In those 
instances, it is not the case that the offender does not feel genuine 
remorse; they simply do not show it at such a time that would lead to 
a sentencing benefit.50  

Non-verbal behaviours such as crying, looking at the ground, turning 
down the corners of the mouth, a sad demeanour, covering the face 
with hands, and slouching have been identified as behaviours which 
                                                             
42  MacLin et al, above n 3. 
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often lead to a conclusion that the offender is remorseful.51 Verbal 
cues that subjectively indicate remorse are statements including 
apologies, requests for forgiveness, and the voice of the offender 
being unstable.52  

Offenders who display verbal and non-verbal indicators of remorse 
have been widely reported to receive lighter penalties for offending 
behaviour than those who appear to not exhibit genuine remorse.53 In 
a study of facial expressions in a mock judicial setting, MacLin et al 
found a significant leniency bias to offenders who showed 
remorseful facial expressions.54 In another study of penalties applied 
by police officers for speeding infringements, Day and Ross found 
that expressions of remorse resulted in reduced ticket costs and the 
increased probability of offenders receiving a warning, rather than a 
speeding fine.55  

A pertinent question for the sentencing judge is whether expressions 
of personal contrition or remorse should be taken into account in 
sentencing if they are expressed in a manner other than a guilty plea. 
If an offender expresses remorse by pleading guilty, writing an 
apology to the victim and their family, or writing a statement of 
regret on their Facebook page, should these actions be regarded 
differently? The following section of this article will discuss the 
prolific use of social media in contemporary society and provide case 
examples where actions and comments made via social media 
surrounding offending behaviour have been utilised by courts in 
order to ascertain remorse.  

VI REMORSE AND SOCIAL MEDIA USE  

The use of social media in Australian society has become 
increasingly more commonplace over the last decade. Social media 
is defined as ‘highly interactive platforms via which individuals and 
communities share, co-create, discuss and modify user-generated 
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content’.56 There are many different types of social media platforms. 
Platforms like Facebook are used for the creation of a public profile 
page and for the listing of friends; others such as Twitter are personal 
blog pages, while YouTube and Instagram are for the sharing of 
video and picture media.57 As of July 2014, social media platforms 
such as Facebook and Twitter had approximately 13 million 
Australian subscribers.58  

Many individuals use their social media pages to express their 
opinions and feelings about events in their life.59 If an offender uses 
social media platforms to express remorse — or conversely, express 
inflammatory opinions — of their offending behaviour, should a 
sentencing judge consider these as mitigatory or aggravating 
evidence of remorse?  

There are several case examples, of both international and domestic 
origins, in which social media evidence has been tendered to 
demonstrate feelings of remorse. A number of specific examples will 
be discussed in further detail below. Rather than being an exhaustive 
account of all cases involving social media evidence to indicate 
remorse, the following discussion intends to draw attention to a 
broader trend occurring in contemporary sentencing. 

A Case examples from the United States  

1 The Steubenville Rape Case 

The Steubenville Rape Case is a case from Steubenville, Ohio. The 
conduct of a number of young football players during an evening 
party resulted in criminal charges being brought against at least two 
members of the local football team, and public outrage followed 
extensive media coverage. Trent Mays and Ma’lik Richmond were 
the defendants in this case, who were 17 and 16 years old 
respectively at the time of the offences. Trent Mays was charged 
with rape and illegal use of a minor in nudity orientated material or 
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performance, and found delinquent.60 Ma’lik Richmond was charged 
with rape and found delinquent.61  

The events that preceded the offending behaviour occurred on 11 
August 2013 when the 16 year old victim, the defendants, and their 
friends attended a party where the group engaged in underage 
drinking. The victim became extremely intoxicated; her levels of 
intoxication were noticed by several witnesses who observed her 
stumbling and vomiting.62 As a result of her intoxication, the victim 
also had to be helped or carried at several points throughout the 
evening by the defendants or their friends. The victim was sexually 
assaulted at different locations by the defendants.63  

These incidents were captured on video and by photographs where 
the victim appeared to be unconscious or unresponsive.64 This media 
was then uploaded and distributed via the social media sites Twitter, 
Instagram, Facebook and YouTube. 65  Friends of the defendants 
posted several controversial remarks on Twitter such as ‘[s]ong of 
the night is definitely Rape Me by Nirvana’ and ‘[s]ome people 
deserve to be peed on’,66 which were shared by Mays. A video was 
also taken and uploaded to YouTube featuring a friend of the 
defendants, Michael Nodianos describing the victim as ‘f***ing 
deader than JFK’ and stated ‘[t]hey raped her harder than that cop 
raped Marcellus Wallace on Pulp Fiction’.67 
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The various social media and text message evidence was not only 
used to build a prosecution case but was evaluated by Lipps J in his 
sentencing of Mays and Richmond. Although both defendants 
apologised to the victim in court and Richmond wept openly, Lipps J 
did not appear to accept this display of remorse as genuine. Lipps J 
stated that the defendants ‘might be dealing with emotions since the 
consequences were now dawning on them’. 68  In delivering his 
judgment, Lipps J described the actions of the defendants as ‘profane 
and ugly’69 and stated that Mays and Richmond were not amendable 
to treatment or rehabilitation in the community.70  

2 People v Binkerd 

People v Binkerd71  is a Californian case involving a 22 year old 
defendant, Jessica Binkerd. On 6 August 2006, Binkerd was driving 
Alex Baer, her 25 year old co-worker, home after they had attended a 
party together.72 Binkerd was intoxicated and had a blood alcohol 
level that was twice the legal limit in California.73 Binkerd veered 
into oncoming traffic and crashed into another car, injuring driver 
Sara Maynez and killing Baer. Binkerd was charged with vehicular 
manslaughter without gross negligence, and driving under the 
influence of alcohol causing injury.74 

In sentencing Binkerd, Lodge J ignored requests from the family of 
the victim for leniency and the recommendations of the probation 
department for a one year custodial sentence.75 Justice Lodge instead 
focused on photographs posted by Binkerd to her MySpace social 
networking profile following the accident, which Binkerd had not 
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removed before her sentencing hearing.76 These photographs showed 
Binkerd drinking alcohol with her friends in a t-shirt that said ‘I heart 
Patrón’ (Patrón being a type of tequila) which, in the opinion of 
Lodge J, indicated a complete lack of remorse. Ultimately, following 
an appeal of her initial five year sentence, Binkerd received a three 
year jail sentence for her actions.77  

B Case examples from Australia  

1 R v Acar 

R v Acar78 is an unreported judgment from the Criminal Division of 
the Supreme Court of Victoria. The defendant, 24 year old Ramazan 
Acar, was charged with murdering his infant daughter, Yazmina 
Micheline Acar, on 17 November 2010, six days before her third 
birthday. The murder was described as being an act of revenge on the 
victim’s mother, Rachelle D’Argent, who Acar had previously been 
in a tumultuous and abusive relationship with for eight years.79  

The relationship with D’Argent had been marked by violence and 
Acar’s tendency to become possessive and jealous. Two months 
prior to the murder, D’Argent had obtained an intervention order 
against Acar, due to threats made against her and fears for the safety 
of herself and Yazmina. Acar breached the intervention order on 
several occasions and was subsequently denied access to Yazmina by 
D’Argent.80  

On the day of the murder, Acar gained access to a custodial visit of 
Yazmina by consent of D’Argent after displaying a 30cm knife and 
showing evidence of self-harm. Over the following hours, several 
exchanges of communication occurred between Acar and D’Argent 
after Acar had failed to return Yazmina at an agreed time. The 
communication was made via text message, telephone calls and 
Facebook messages. 81  The Facebook messages Acar left for 
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D’Argent, included ‘bout 2 kill ma kid’ (sic), ‘it’s ova I did it’ (sic) 
and ‘pay bk u slut’ (sic).82  

In sentencing, the Court spoke extensively on whether Acar had 
exhibited genuine remorse for his actions. Justice Curtain described 
the taunts, threats, and intentions of Acar contained in the Facebook 
messages and telephone communications as chilling.83  The Court 
referred to Acar’s conduct in his dealings with police officers and 
doctors and stated that, although Acar appeared to demonstrate 
remorse, it was not genuine because Acar did not question his 
personal issues that led to this tragedy occurring.84 Curtain J also 
stated ‘I accept that you are remorseful for your conduct, but you 
have yet to express any remorse and contrition for the irreparable 
pain and loss you have caused the mother of your daughter, her 
family and, indeed, your own family’.85  For this lack of genuine 
remorse, issues regarding community safety, and the ‘chilling and 
horrific’ facts surrounding the murder, the Court imposed a life 
sentence on Acar with a 33 year non-parole period.86  

2 Belbin v Bennett 

Belbin v Bennett 87  is an unreported judgment from the Supreme 
Court of Tasmania. The applicant, Belbin, was 20 years old at the 
time of the offence. Belbin was charged with common assault and 
sentenced to five months imprisonment to be wholly suspended for 
two years.88  

The facts of the case state that the assault occurred on the evening of 
29 June 2010. The complainant appeared to have had contact with 
Belbin’s 12 year old sister. The facts detailed in the appeal are not 
clear on the nature of the contact, although the implication was that 
sexual contact had taken place between the 17 year old complainant 
and Belbin’s sister.89  

On the night of the assault, Belbin, along with three other 
individuals, travelled to the home of the complainant and his family. 
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When Belbin spoke to the complainant and ascertained that the 
complainant knew his sister, he punched the complainant several 
times in the face. This resulted in injuries to the complainant, 
including a heavily bleeding nose and substantial cuts to his face.90 
One of Belbin’s accomplices then assaulted the complainant’s father, 
who was in the process of trying to halt Belbin’s assault on the 
complainant.91  

The lack of genuine remorse shown by Belbin was exhibited in 
several ways. Following the assault, Belbin made several open 
admissions and boasted about the assault on Facebook, stating ‘I 
snapped and just bashed his head in’.92 Belbin made remarks to the 
police stating that the complainant had deserved the assault.93 Belbin 
also made comments to his probation officer stating that he ‘felt 
nothing for the complainant’, describing him as a ‘worthless 
person’.94 The appeal against Belbin’s sentence was dismissed due to 
the seriousness of the offence, Belbin’s lack of remorse 
demonstrated by bragging on Facebook and the Court’s view that the 
sentence was not manifestly excessive.95  

3 R v Loveridge 

R v Loveridge96 is an unreported judgment from the Criminal Court 
of Appeal of New South Wales. The respondent, Loveridge, was 18 
years old at the time of the offences and was on a conditional liberty 
order due to an assault occasioning actual bodily harm offence 
Loveridge had been convicted of on 7 June 2012. The 7 July 2012 
offences before the Court included manslaughter, assault occasioning 
actual bodily harm, and three counts of assault.97 The offences were 
committed in the same violent spree on the evening of 7 July 2012, 
while Loveridge was intoxicated. Loveridge had an extensive 
criminal record prior to the offences on appeal.  

During the appeal case for the July offences, the Court of Appeal 
considered a conviction Loveridge had obtained one month prior. 
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The offence on 7 June 2012 resulted in a charge of assault 
occasioning actual bodily harm after Loveridge gate-crashed a house 
party and punched the host of the party, causing him facial 
bruising.98 Loveridge made full admissions to the police and the next 
day wrote a full public apology on the victim’s Facebook page. Due 
to these admissions and the apology on Facebook, the Parramatta 
Children’s Court noted the presence of genuine remorse and had 
taken this into account when sentencing Loveridge.99  

The Court considered specific deterrence was important in this case 
because of the close temporal connection between the 7 June 2012 
and 7 July 2012 offences:  

It may be inferred readily that the Respondent’s stated 
remorse and contrition was taken into account, in a 
significant respect, in the imposition of a non-custodial 
sentence on 7 June 2012 for a significant offence of violence 
committed by him. The context of that offence was, of 
course, entirely antisocial, involving as it did, gate-crashing 
of a party by the Respondent and others with the Respondent 
initiating violent conduct thereafter on the private property of 
the victim.  

Yet one month later, the Respondent embarked upon a 
course of conduct which saw himself and a number of his 
companions consuming a very significant amount of alcohol, 
before attending Darling Harbour and then Kings Cross. 
Both the Respondent’s acts and his words indicated an 
expectation on his part that trouble would result. Far from 
exercising restraint in accordance with the terms of his 
conditional liberty, and utilising such assistance and support 
in the community as was available as a condition of his 
probation, the Respondent embarked upon a course of 
violent conduct which culminated in the death of a young 
man and the assaulting of others selected randomly in a 
public street.100 

The Court of Appeal were no longer willing to accept admissions of 
remorse from the respondent on social media or otherwise, for the 
offences under appeal. The rejection of remorse as a sentencing 
consideration in the offences under appeal were due to his acts of 
recidivism following express statements of remorse in his recent 
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criminal behaviour. The respondent’s recidivism had enlivened 
greater concerns relating to deterrence and public safety.  

4 R v Benjamin Thomas Price; Ex parte Attorney-General 
(Queensland) 

R v Benjamin Thomas Price; Ex parte Attorney-General 
(Queensland) 101  is an unreported judgment from the Queensland 
Court of Appeal. At the time of the offences, the respondent 
Benjamin Price was 31 years old and a Senior Constable in the 
Queensland police force.102 Price was charged with four counts of 
unlawful assault, the dates of the offences ranging from 1 September 
2007 to 25 May 2008.103 The offences involved the use of excessive 
force during Price’s duties as a police officer, and involved actions 
such as punching the complainants in the face,104 and pulling them 
up from the ground by their hair.105  

The sentencing judge at first instance took into account a lack of 
remorse in sentencing Price.106 This lack of remorse was evidenced 
in part by activity on the respondent’s Facebook account, namely 
comments to other police officers about Price’s reasons for pleading 
guilty to the offences.107 This apparent lack of remorse was assessed 
in conjunction with the respondent’s conduct throughout the criminal 
proceedings. Instead of accepting sole responsibility for his actions 
in applying excessive force to each victim, Price consistently 
referred to acts of apparent provocation from each of the victims in 
oral submissions, arguing this caused his excessive response.108  

In assessing the appeal on the ground of remorse in light of the 
respondent’s Facebook comments and oral submissions, the Court of 
Appeal stated:  

Although there was a plea of guilty, it was not early and the 
statements made by the respondent to other police officers 
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tended to shift the blame for his conduct onto his victims. A 
finding of lack of genuine remorse was justified.109  

Price was sentenced to five years’ imprisonment with an eligibility 
period for parole after one third of his sentence had been served.110 

C Conclusions from the case examples  

As evidenced above, several criminal cases in Australia and the 
United States have relied on evidence of an offender’s actions and 
expressions on social media platforms in order to ascertain whether 
genuine remorse is exhibited by the offender. In each case, there 
appears to be a balanced judgment and assessment of the social 
media activity with other factors such as a guilty plea, remarks made 
during the course of criminal proceedings, and the opinions and 
attitudes expressed in psychological criminal processes, such as pre-
sentencing reports.  

This article argues that the way that social media evidence has been 
used in the domestic and international criminal cases above is 
correct. However, social media evidence, like other forms of 
evidence, has inherent limitations. The criticisms of using social 
media evidence will be canvassed below, along with 
recommendations as to how judges determining feelings of remorse 
in future criminal law cases in Western Australia should utilise social 
media evidence.  

VII PRACTICAL IMPLICATIONS OF 
SOCIAL MEDIA USE IN ASSESSING 

REMORSE 

It is apparent from the various cases discussed above that a domestic 
and international trend exists whereby social media evidence may 
assist a court’s evaluation of an offender’s feelings of remorse. There 
appears to be a lack of research in this area with respect to 
sentencing in Australia. As such, research from the United States 
will be examined, and a recommendation for further research 
directions in Australia will be discussed. 
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A Examining the emerging trend in sentencing 

Judiciaries domestically and internationally are realising the 
minefield of legal implications social media technologies are posing 
in contemporary society. While these technologies have been 
developing and growing rapidly, in many jurisdictions the law has 
been slow to take into account its interactions with these 
technologies.111 However, the use of these technologies has been an 
attractive option as a fast and economic method of obtaining 
evidence.112 These legal issues are not limited to sentencing.  

1 The trend in the United States 

In the United States, activities on social media technologies have 
provided grounds for defamation litigation and prosecution.113 It is 
now common practice in United States litigation for discovery of 
social media evidence to occur and for that evidence to be tendered 
when indicative of the mental elements of a case or offence — for 
example, state of mind, motive, or intent.114  

The use of social media evidence as a factor in demonstrating 
remorse in United States Driving Under the Influence (‘DUI’) 115 
offences has been firmly established.116 The case involving Jessica 
Binkerd, discussed above, is not a unique example of where social 
media has been evidenced to assist in demonstrating a lack of 
remorse.117  The cases of 22 year old Lara Buys and 21 year old 
Joshua Lipton mirror the use of social media evidence during 
sentencing proceedings.  

Lara Buys was convicted in a Santa Barbara Superior Court and was 
sentenced to two years in jail. Buys was involved in a drunk driving 
accident that caused the death of her best friend.118 A few months 
after the accident Buys posted a number of photographs of her 
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attending parties and binge drinking on her social media accounts. 
The two year sentence was considered appropriate by the Court due 
to the lack of remorse she demonstrated by posting the 
photographs.119  

Joshua Lipton was convicted in a Rhode Island Superior Court and 
was sentenced to two years in jail. Lipton was involved in a drunk 
driving accident that seriously injured the driver of another vehicle. 
Two weeks after the accident, Lipton attended a Halloween party 
dressed as a jail inmate in an orange jumpsuit. In the sentencing 
hearing the Assistant Attorney General displayed the photographs in 
a presentation with the title ‘Remorseful?’. 120  As with Buys and 
Binkerd, this evidence was relied on to indicate a lack of remorse, 
amongst other sentencing considerations.121  

The trend in using social media evidence in the United States is that 
once evidentiary challenges of authenticity and admissibility are met, 
by whichever standard the courts apply,122 the evidence is used in 
conjunction with a range of other sentencing considerations to assess 
the genuine remorse of the offender.123  

2 The trend in Australia  

In Australia, there does not appear to be a trend of social media 
evidence being used to assess expressions of remorse in particular 
types of criminal behaviour, such as the United States DUI cases. 
Social media evidence has been used in a range of different criminal 
cases, and by other judicial and administrative bodies such as the 
Refugee Review Tribunal (‘RRT’).124 Wagstaff and Tranter discuss 
the emergence of a number of RRT decisions that have involved the 
use of social media evidence to try and construct an objective, 
factual picture of the applicant’s life. The authors point to this 
practice being erroneous, 125  and discuss many decisions where 
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applicants have been denied protection visas.126 The RRT has used 
the social media evidence to assist in the assessment of claims made 
by the applicants and assessed whether these claims were mirrored 
on their Facebook pages.127  

The trend in the United States is the same as the trend noted in 
Australia. In addition to the examples noted above, the case of Eva 
Scolaro illustrates the function of remorse amongst other sentencing 
factors such as specific deterrence, general deterrence and 
proportionality.128 24 year old Scolaro was involved in an altercation 
at a nightclub on 8 March 2009 with 26 year old Roxanne Hemsley. 
Scolaro poured her drink down the back of Hemsley and then 
smashed her glass into Hemsley’s face.129 Hemsley required between 
32 and 36 sutures internally and externally, in addition to plastic 
surgery for deep lacerations to the left side of her face.130 Scolaro 
was charged with unlawful wounding and sentenced to 18 months 
jail, with a non-parole period of nine months.  

Following the verdict, Scolaro appealed her conviction and 
sentence. 131  There was wide media criticism of Scolaro’s 
insensitivity and lack of remorse in the months following the attack, 
as she attended a Halloween party dressed as someone with facial 
lacerations similar to those suffered by Hemsley, and posted 
photographs of this on her Facebook account.132  
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In the appeal against the sentence, Martin CJ considered the factors 
that had been taken into account by the sentencing magistrate at first 
instance. These factors included the stable family background of 
Scolaro, her lack of criminal record, and her stable employment 
record.133 The public sentiment regarding the Facebook pictures and 
the effect of this media on Scolaro was also considered by the 
sentencing magistrate.134  

Chief Justice Martin also turned his mind to other sentencing factors: 

Turning to the remarks of the sentencing magistrate in this 
matter, he specifically referred to the aspects of the 
sentencing process which require consideration to be given 
to deterrence, both specific … and general …These are, of 
course, important considerations in the sentencing process, 
as are the rights and interests of any victim of the offence, 
and in homicide cases, the rights and interests of the victim's 
family. The vindication and recognition of those interests by 
the sentence imposed is another important aspect of the 
sentencing process. However, these are only some of the 
considerations that form part of the sentencing process. 
Although not specifically referred to by the magistrate, there 
are many others, including the desirability of a sentence 
which best protects the community by enhancing the 
prospects of the offender's rehabilitation and reducing the 
prospect of reoffending.135 

However, Martin CJ made it clear that particular emphasis must be 
placed on community expectations of the sentencing process.136 This 
requirement is stated under s 6 of the Act, and Martin CJ emphasised 
that the punishment for the crime should be commensurate with its 
seriousness. 137  Ultimately, Scolaro’s sentence was reduced to 12 
months imprisonment with parole eligibility due to the time she had 
served in jail.138 The judgment in this case demonstrates the role of 
social media evidence to assess remorse in Australian sentencing; it 
is not a distinctive or stand-alone factor. Rather, social media 
evidence of genuine remorse is one of a number of sentencing factors 

                                                                                                                     
<http://www.perthnow.com.au/news/former-model-eva-scolaro-returned-to-jail-
while-judge-considers-appeal>. 

133  Scolaro v Shephard [No 2] [2010] WASC 271, [119] (Martin CJ). 
134  Ibid. 
135  Ibid [134]. 
136  Ibid [135]. 
137 Ibid [135]. 
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that needs to be considered together in a process of instinctive 
synthesis to arrive at the correct sentence.139 

VIII CRITIQUES OF USE OF SOCIAL 
MEDIA EVIDENCE 

The use of social media evidence in the cases described in the second 
part of this article generate the idea that this type of evidence can be 
readily used and considered by a court. Literature has identified 
serious critiques of the use of social media evidence which is 
discussed below.140  

A Authenticity 

The first issue that is often raised in relation to the utilisation of 
social media evidence is authenticity. There does not appear to be an 
authority in Australia which directs the court in how to proceed with 
issues of authenticity. The United States case law has proceeded in 
two very different directions on this issue.141 The first line of case 
law will not accept social media evidence unless there is a definitive 
determination that the evidence is authentic. The second will allow 
admissibility of social media evidence if there is sufficient evidence 
to determine authenticity, such that a reasonable person would be 
satisfied.142  

Wagstaff and Tranter argue that the United States place too much 
emphasis on photographic evidence obtained from social media 
accounts. 143  The authors argue that the ease of availability and 
utilisation of photographic manipulative software, such as Adobe 
Photoshop, with relatively novice users means that the authenticity 
of these photographs should not be taken at face value. 144  The 
authors state:  

                                                             
139  Wong v the Queen (2001) 207 CLR 584. 
140  The literature also raises ethical issues surrounding the utilisation of social media 

evidence that are outside the scope of discussion in this article. For further 
information see, eg, Shane Witnov, ‘Investigating Facebook: The Ethics of using 
Social Networking Websites in Legal Investigations’ (2011) 28 Santa Clara 
Computer and High Technology Law Journal 31–80.  

141  Grimm, above n 113. 
142  Ibid. 
143  Wagstaff and Tranter, above n 124. 
144  Ibid. 
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Those with little expertise or experience are able to change 
eye colours, remove or blur identifying features such as a 
facial blemish or scar and adjust tones and lighting. Users 
with slightly more advanced knowledge are able to alter an 
image even more significantly; adding or removing entire 
objects or subjects in a photo, making a subject appear 
younger or older, changing hair colour, clothing and even 
altering the weather or background. These digital 
manipulations are difficult to detect as any evidence that 
change has been made or even the origins of the photograph 
can be made impossible to identify.145  

However, in the cases above where very specific photographs have 
been taken to record crime, such as the Steubenville rape case, or to 
document the offender’s contempt of the suffering they have 
inflicted on the victim, as in Scolaro v Shephard, it is difficult to 
argue that these photographs are not an authentic, useful or valid 
resource for a court to consider in sentencing. This is particularly the 
case where offenders have shared the photographs, so that they can 
be viewed by the wider audience of their social media profile. This 
occurred in the Steubenville rape case where Mays had shared 
photographs of the crime on his social media accounts.146 This could 
be viewed as a type of approval or endorsement of the criminal 
activity and proves the authenticity of the photographs. 

Wagstaff and Tranter also argue that social media accounts, such as 
Facebook, are susceptible to being hacked by third parties. This has 
happened as recently as 2013 and during this wave of hacking 
approximately 250,000 Facebook accounts were affected. 147  The 
authors therefore argue that due to the security issues present, the 
information may have reliability issues. 148  However, issues of 
security and authenticity could be negated with the accused being 
afforded the opportunity to challenge the social media evidence and 
for that evidence to be given lower weight if it appears to contradict 
other indicators of remorse.  
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B Reliability 

Wagstaff and Tranter argue that the reliability of social media 
evidence should be questioned.149  The authors argue that because 
social media accounts are largely comprised of user-generated 
content, there are a number of psychological factors that interact with 
the information that is displayed and its truthfulness in the context of 
the user’s life.150 The authors argue that individual differences, such 
as personality type, may discern social media posting behaviour.151  

Whether users post a lot of information to enhance and document 
their relationships and events in their life, or whether they choose to 
post limited information and simply monitor the social media pages 
of other people, has been demonstrated as being reflective of levels 
of outgoingness.152 Levels of extraversion were also found to have an 
effect on the types of information that was posted onto a social 
media account.153 Higher levels of extraversion demonstrated more 
personal details being omitted, leading to extraverted individuals 
‘advertising’ themselves more. 154  The authors also state that 
individuals with lower levels of neuroticism155 were less likely to 
post photographs to their social media accounts.156  

Wagstaff and Tranter also draw attention to the inherent biased 
picture that social media can illustrate, due to the user generated 
nature of its content.157 For example, just because an individual only 
uploads happy photographs and posts information about joyful 
occasions does not mean that there are no events of distress or 
sadness in their life.158  

                                                             
149 Ibid. 
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IX CONCLUDING COMMENTS 

Remorse is a complex emotion that is experienced in different ways 
by individuals, and is often linked with prospects of rehabilitation 
and rates of recidivism. Remorse is often considered in the 
Australian common law, in criminal cases, for its subjective value. 
Increased use of social media in contemporary society has led to an 
increase in offenders using these platforms as a medium to express 
their remorse, or lack thereof. This presents a new evidential 
opportunity for a court’s consideration of remorse in the sentencing 
process.  

There are domestic and international trends occurring in relation to 
social media evidence assessing remorse. Social media evidence is 
accompanying a number of other subjective behavioural and 
procedural indicators of remorse displayed by an accused, such as 
conduct in criminal proceedings, guilty pleas, or apologies to the 
victim and their family. It is important to note that in sentencing, 
remorse forms just one of a number of relevant considerations before 
a court. As demonstrated by the above cases, these considerations 
include deterrence, the rights of the victim and their families, 
community protection, rehabilitation, and the expectations of the 
community in the criminal justice system.  

Although there is a need to recognise the limitations of social media 
evidence, specifically the criticisms noted above, it is important to 
note the benefits of this evidence. These benefits include the relative 
ease, speed and inexpensive nature of its collection in comparison 
with other forms of evidence. Social media evidence should be 
utilised as an effective evidentiary tool by sentencing courts in 
assessing feelings of remorse, in accordance with specific guidelines. 
Recommendations for its correct use are provided below.  

X RECOMMENDATIONS FOR 
EFFECTIVE UTILISATION OF SOCIAL 

MEDIA EVIDENCE IN AUSTRALIAN 
SENTENCING 

In conclusion, the following recommendations are tendered in order 
to direct future research and practice in this area of sentencing: 
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• Further research should be conducted into remorse and the 
rationale for its inclusion in sentencing considerations. This 
research could, for example, assess whether remorseful 
offenders have reduced rates of recidivism.  

• Further research should be conducted into the effect that 
social media evidence has in the sentencing process, 
particularly in Australia. This article has identified a distinct 
lack of Australian research in an area of sentencing that is 
constantly developing and evolving.  

• Further analysis of the evidentiary issues surrounding social 
media in Australian jurisdictions should be conducted. 

• Further analysis of the nature and reliability of social media 
evidence should be conducted in Australia and its findings 
presented to judicial and administrative bodies. This 
prevents overreliance on, or a superficial evaluation of, this 
evidence occurring. This takes into account the 
psychological interactions with social media use noted by 
Wagstaff and Tranter above.  

• It is recommended that Australia should follow one of the 
examples from America regarding authenticity of social 
media evidence. It is recommended that Australia adopt the 
test of authenticity at the level that a reasonable person 
would believe it to be authentic, rather than proving its 
authenticity beyond a reasonable doubt. As identified 
above, there are concerns regarding the security of social 
media accounts. However, as with all forms of evidence, the 
accused has the ability to refute this evidence if it is 
inauthentic. For example, if there is evidence that the 
account has been accessed from a geographical location 
other than one the accused accesses it from, or if they share 
their social media account login details with other people. 
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THE REGULATION OF 
AUSTRALIA’S OFFSHORE 
PETROLEUM ACTIVITIES: 

ADEQUATE OR NOT?  
 

Elizabeth Plajzer* 

 

Australian Offshore Oil and Gas—Offshore Oil and Gas Regulatory 
Regime—Montara—Occupational Health and Safety—National 
Offshore Petroleum Safety and Environmental Management 
Authority—Environmental Plans 

 

The regulation of Australia’s offshore oil and gas industry is an area 
of law which has expanded rapidly and significantly to accommodate 
industry growth. Whilst economic maximisation of Australia’s 
natural resources is an important consideration, it is imperative that 
the environmental and occupational health and safety (‘OHS’) 
aspects of the offshore oil and gas industry receive equal, if not 
more, regulation and attention at the Commonwealth level. 
Environmental disasters, such as the Montara oil spill, illustrate the 
devastating effects of improper industry practices. Thus, it is 
imperative that significant consideration is given to environmental 
and OHS concerns to ensure proper industry practices and to best 
facilitate the maximisation of natural resources. This article 
canvasses the current Australian regulatory regime of offshore 
petroleum activities and provides a critique of that regime.   

 

I INTRODUCTION 

Australia’s offshore oil and gas regulatory regime has experienced 
considerable expansion in recent years, due to improvements to 
deep-water drilling practices and in response to adverse industrial 
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incidents, such as the 2009 Montara oil spill (‘Montara’).1 Montara, 
and the devastating environmental and OHS consequences it 
entailed, exposed substantial deficiencies in Australia’s regulatory 
framework, including a lack of proper enforcement mechanisms, 
absence of third party rights, and inadequate environmental and OHS 
provisions.2 The legal ramifications of such adverse industrial events 
are manifested in responsive legislative developments such as the 
Offshore Petroleum and Greenhouse Gas Storage Legislation 
Amendment (National Regulator) Bill 2011 (Cth) (‘NRA’), which 
amended the existing Offshore Petroleum and Greenhouse Gas 
Storage Act 2006 (Cth) (‘OPGGSA’).3 This article analyses why a 
comprehensive regulatory regime of the Australian offshore 
petroleum industry is imperative to national interests, and examines 
the regulatory developments made at the Commonwealth level since 
the Montara incident. Specific focus is given to the environmental 
and OHS improvements brought about by the introduction of the 
National Offshore Petroleum Safety and Environmental Management 
Authority (‘NOPSEMA’),4 critiquing the regime as it currently exists 
and offering ideas for improvement.  

II THE POLICY OF GOOD REGULATION 

The legal regulation of Australia’s offshore petroleum industry can 
be classified as either ‘principle’ or ‘rule’ based; both are legal 
frameworks, but each employs different enforcement procedures.5  

                                                             
1  Alexandra Wawryk, ‘Recent Changes to the Commonwealth Offshore Petroleum 
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Montara: The New Regulatory Style’ (2015) 34(1) Australian Resources and 
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4  Ibid, 34–5; Explanatory Memorandum, Offshore Petroleum and Greenhouse Gas 
Storage Legislation Amendment (National Regulator) Bill 2011 (Cth). 

5  Australian Productivity Commission, Review of Regulatory Burden on the 
Upstream Petroleum (Oil and Gas) Sector: Productivity Commission Issues 
Paper (2008) (11 August 2008) 
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Rule-based regulation involves the establishment of a set of rules by 
the regulator, which first prohibit the exploitation of resources 
completely, before providing exceptions which allow operators to 
engage in exploitative practices under certain circumstances.6 This 
method can prove problematic. Firstly, it encourages a ‘check-box’ 
compliance mentality, where companies focus on technical 
compliance with regulations rather than meeting broader policy 
objectives. Secondly, such a regime cannot adapt to technical or 
procedural developments within the oil and gas industry; a set of 
rigid rules requires new rules to be created as circumstances change. 
In an industry which is still in the early stages of development, this is 
not only highly inefficient, but also inimical to Australia’s policy 
goals.  

On the other hand, principle-based regulation relies on a set of 
broadly stated objectives set by the regulator by which operators 
ought to conduct their activities.7 This article considers principle-
based regulation to be the preferable framework. It allows oil 
companies some discretion when meeting the objective requirements 
of the appropriate legislation, rather than merely achieving technical 
compliance. Flexibility allows the regulations to adapt and respond 
to new circumstances as they arise.8 Such principle-based regulation 
therefore has the potential to be proactive, as opposed to the more 
responsive nature of rule-based regulation.  

The regulatory framework for the extraction of oil and gas resources 
should reflect the policy regimes of the State which has jurisdiction 
in a particular area.9 The Australian framework, at both state and 
Commonwealth level, should therefore attempt to be comprehensive 
but adaptable, and emphasise the need for sustainability while 
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encouraging a competitive national presence globally. 10  The 
Department of Resources, Energy and Tourism states that: 

[the] Australian government is committed to creating a 
policy framework to expand Australia’s resource base, 
increase the international competitiveness of [the] resources 
sector and improve the regulatory regime, consistent with the 
principles of environmental responsibility and sustainable 
development.11  

Despite efforts to provide a national regime, there is very little 
guidance available for the purposes of drafting a regulatory regime 
aimed at combining pre-existing state and Commonwealth statutes. 
Further, the jurisdictional divide between states and the 
Commonwealth makes a national legislative regime seem almost 
unachievable.  

The Norwegian system, where licenses are allocated and approved 
by appropriate authorities based on an operator’s ability to maximise 
the profit value of resources, is recognised as ‘best practice’ by a 
number of institutions.12 This system, marked for its transparency, 
both encourages the proactive participation of oil companies within 
the regulatory framework and emphasises operator accountability for 
petroleum operations.13 

The design of a regulatory regime is a determinative factor in the 
quality of the regime.14  Australia’s system is entrenched in rule-
based regulation, which may have been historically necessary to 
serve national interests. 15  However, with the advance of the 
petroleum industry, as well as the pressures of the global economic 
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market and environmental accountability, regulation must now lean 
itself towards principle-based regulation as a matter of necessity.  
While the rule-based approach may previously have served its 
purpose,16 the rigidity of that approach, and its emphasis on technical 
compliance rather than actual compliance, makes it inappropriate and 
conducive to inconsistency in regulation when dealing with practices 
liable to substantive change and evolution in the foreseeable future.17 
Principle-based legislation, where the emphasis lies on broadly stated 
principles to set industry standards, provides greater flexibility and 
allows operators to respond to substantive changes in industry 
practices as they arise.18 The Australian framework should not only 
regulate oil and gas activities effectively and comprehensively, but 
also act proactively to address concerns which arise in the course of 
oil and gas operations.19  This can be best achieved by utilising a 
principle-based regulatory regime.   

III AUSTRALIA’S CURRENT 
REGULATORY REGIME 

A The framework 

Australia’s regulation of offshore petroleum activities is unique and 
complex. The definitive feature of the regime is the divide between 
state and Commonwealth jurisdiction. The jurisdiction of the 
Commonwealth does not begin at the state baseline; rather, each state 
exerts their own jurisdiction over the seabed from the baseline 
seawards to a 3nmi limit.20 Each state applies their own domestic 
legislation within the landward territory of the 3nmi limit. The 
Petroleum and Geothermal Energy Resources Act 1967 (WA) 
(‘PGERA’) is an illustrative example. The Commonwealth’s 
jurisdiction therefore begins at the 3nmi limit and extends seaward.  

The lack of a universal regime was initially remedied by the 
enactment of ‘mirror’ legislation by the states and the 
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Commonwealth. The state-level statutes were all mirrored in the 
Petroleum (Submerged Lands) Act 1967 (Cth), the rationale being 
that despite being enforced by different government authorities, the 
application of each instrument would remain relatively consistent. 
However, with the enactment of OPGGSA, the ‘mirror’ regime is no 
longer effective. Notwithstanding the right of the Commonwealth to 
override state legislation, this complex framework easily facilitates 
jurisdictional conflict between state and Commonwealth laws. 21 
Academic comment has called for collaboration between the states 
and Commonwealth to devise a new regime with universal 
applicability.22 This article will solely consider the effectiveness of 
the OPGGSA regime.  

B Criticisms post-Montara 

The OPGGSA is far from comprehensive. The Montara incident 
exposed its significant shortcomings, particularly within the areas of 
compliance and enforcement.23 Prior to Montara, academic debate 
suggested the OPGGSA regime was long overdue for amendment; it 
was composed of too many legislative instruments with inconsistent 
jurisdictional boundaries, and enforced at both state and 
Commonwealth level by government authorities who lacked 
regulatory skills, resources, and consistency in their approach.24 In an 
attempt to at least partially remedy such shortcomings, the 
Commonwealth Parliament has enacted several pieces of 
supplementary legislation, notably the NRA and the Offshore 
Petroleum and Greenhouse Gas Storage Legislation Amendment 
(Miscellaneous Measures) Act 2010 (Cth) (‘MMA’). After Montara, 
the MMA extended the powers of the National Offshore Petroleum 
Safety Authority (‘NOPSA’) to include regulation of wells, well-
equipment, and well-facility integrity.25 The 2012 amendments then 
converted the NOPSA into the NOPSEMA, and extended its powers 
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to include environmental management.26 At the time of the Montara 
incident, the Northern Territory government, the relevant regulator in 
relation to Montara, was highly criticised for its minimalist approach 
to regulation. 27  The conception of the NOPSEMA attempted to 
remedy that approach by acting as a well-resourced and diligent 
regulatory authority.28 

The Commonwealth also enacted the Offshore Petroleum and 
Greenhouse Gas (Significant Incidents Directions) Act 2012 (Cth), 
the Offshore Petroleum and Greenhouse Gas Storage Amendment 
(Compliance Measures) Act 2013 (Cth) (‘CMA 1’) and the Offshore 
Petroleum and Greenhouse Gas Storage Amendment (Compliance 
Measures Act No 2) Act 2013 (Cth) (‘CMA 2’). The CMA 1, in 
particular, represents significant progress towards a more 
comprehensive regulatory regime in three ways. Firstly, it facilitates 
the triggering of standard monitoring/investigatory powers of 
government agencies. 29  However, the wording of the Act is 
somewhat ambiguous: the phrase ‘to advise persons, either on its 
own initiative or on request’ on matters such as OHS, structural 
integrity compliance, and effective monitoring/enforcement, imbues 
a discretionary nature and the section is not one of strict liability.30 
This may allow the regime to be easily circumvented by operators 
when it is imposed by government authorities that are less than 
proactive in their enforcement.  

Secondly, the CMA 1 has also expanded upon the OPGGSA’s 
compliance measures which, until 2013, had been mostly punitive.31 
The regime now includes civil penalties such as the power to 
suspend, revoke, and cancel titles, alongside penalties such as fines 
and imprisonment.32 Finally, the CMA 1 amended the OPGGSA to 
allow state regulators to share information with the Commonwealth 
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in certain circumstances.33 This was a marked improvement towards 
a more effective investigation procedure which had previously been 
hindered by the barring of the sharing of information compulsorily 
acquired under state legislation. 34  All of these amendments have 
delivered on the public expectation that oil and gas operations will be 
properly regulated assuring society, governments and industry bodies 
that operations will be conducted in alignment with Australia’s 
policy objectives.  

C The NOPSEMA, environmental regulations, and 
occupational health and safety 

1 The functions and powers of the NOPSEMA 

The NOPSEMA’s corporate plan provides that its purpose is ‘to 
independently and professionally regulate offshore safety, well 
integrity and environmental management’ by three methods: 
compliance, improvement, and governance. 35  The NOPSEMA 
essentially exists as an extended version of the NOPSA, and 
facilitates its purpose through the administration of the OPGGSA in 
Commonwealth waters. 36  The NOPSEMA operates as an 
independent government authority and ensures a safe and 
environmentally responsible offshore regulatory regime which 
simultaneously encourages the continual improvement of OHS and 
environmental management measures. 37  Its powers under the 
OPGGSA are expressed broadly: the Commonwealth Parliament may 
issue instructions to the NOPSEMA with which it is bound to 
comply, but the instructions themselves are not governmental policy 
— they are merely indicative of the way Parliament intends the 
NOPSEMA to function. 38  The NOPSEMA’s description as an 
‘administrator’ therefore offers it a greater degree of autonomy when 
implementing ministerial instructions. 39  The NOPSEMA also 
commits to offering advice through the publication of guidance notes 
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and active engagement with industry bodies, as well as ensuring 
effective risk-management by employing appropriate monitoring and 
enforcement measures in its jurisdictional areas.40 

2 Environmental regulation and management 

To ensure protection of Australia’s unique and fragile marine 
environment, a comprehensive regulatory regime is required.41 There 
have been numerous amendments to Australia’s environmental 
regulations in recent years; those of particular relevance will be 
discussed. To undertake oil and gas exploitation activities within 
Australian waters, operators must seek authority from the relevant 
state Joint Authority under the OPGGSA. 42   As well as granting 
authority for oil and gas exploitation activities, the relevant Joint 
Authority is also empowered to place conditions upon title which are 
aimed at the prevention of environmental harm under the 
OPGGSA.43 Among other things, a potential operator must have an 
approved Environmental Plan (‘EP’) and Well Operations 
Management Plan (‘WOMP’) under the relevant regulations.44  

Under the OPGGSA, the NOPSEMA is the authority responsible for 
approving EPs and WOMPs, and may also undertake investigations 
to ensure compliance with title conditions.45 When submitting an EP 
to the NOPSEMA, a potential licensee must include information 
about the existing condition of the environment, and the proposed 
activities and management measures that will be undertaken to 
ensure that risks to the environment remain at an acceptable level.46 
In this system, the risks need be reduced to ‘as low as reasonably 
practical’ (‘ALARP’) and the paramount responsibility for 
monitoring this lies with the potential operator. For this reason, the 
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NOPSEMA seeks to avoid a prescriptive approach.47 This is a highly 
favourable framework, as it not only ensures operator accountability, 
but is also reminiscent of the effective principle-based regulation 
previously discussed. The operator must then undertake exploitation 
activities in accordance with the approved EPs and WOMPs. In the 
case where there is a significant change to either the operation 
procedure of the well or the environment, a new EP and WOMP 
addressing the new circumstances must be approved.48 Along with 
the power to approve and reject EPs, the NOPSEMA may also 
withdraw the acceptance of an EP for a multitude of reasons, 
collectively labelled ‘environmental non-compliance’.49   

The NOPSEMA may also give directions where there has been a 
‘significant offshore petroleum incident’. 50  Along with these 
directions, a statutory duty to clean up exists, requiring the title 
holder to take action for managing, mitigating, and remediating the 
effects of any escaped petroleum, even when it escapes beyond the 
title area.51  To accompany this statutory duty, the NOPSEMA is 
empowered with an explicit right to costs recovery where an operator 
fails to respond to their directions.52 However, this provision only 
applies to the costs of clean-up, mitigation, and remediation; it does 
not cover pure economic loss.53 The exclusion of pure economic loss 
prevents the possibility of third parties seeking compensation for loss 
encountered because of oil pollution or damage from the NOPSEMA 
or oil companies. 54  The right to costs recovery for governments 
indicates a more robust direction in the regulatory regime when it 
comes to environmental threat responses. Along with this right, the 
CMA 2 granted the NOPSEMA inspectors the power to issue 
environmental prohibition and environmental improvements notices 
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where the inspector is satisfied that a potential or actual activity may 
pose an ‘immediate and significant threat’ to the environment.55 The 
fact that the NOPSEMA exists as a unique and independent 
government authority means environmental notices are not subject to 
administrative review.56  

3 Occupational health and safety 

OHS remains a principle concern for Australia’s oil and gas sector; it 
is an industry that can be characterised by a multitude of potential 
occupational threats to human life. The rationale for OHS regulation 
is therefore to protect and incentivise workers in the industry. 57 
Before the implementation of the NOPSEMA, all states conferred 
their OHS powers to the NOPSA, making it the single government 
authority responsible for regulating OHS on all offshore operations 
at both state and Commonwealth level. 58  However, in 2012, the 
state-referred power lapsed and with the exception of Victoria, OHS 
regulation fell back under the jurisdiction of the state governments.59 
OHS is now regulated by the Commonwealth, five states and two 
territory governments, under eight pieces of OHS legislation, and by 
several administrative regulatory bodies. 60  At a Commonwealth 
level, in order to comply with the NOPSEMA, operators must submit 
a ‘safety case’: a document which identifies hazards, describes how 
they are to be managed, and describes the implementation of a safety 
management system to ensure control measures are effectively 
applied.61 As it would be impossible to remove risk completely, the 
NOPSEMA merely requires that the potential risk is reduced to 
ALARP, a term which is not defined and likely depends on the given 
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circumstances in individual cases. 62  As with EPs, the premise of 
placing this burden entirely with the operator seeks to ensure their 
accountability. 

4 Summary 

The amendments to the OPGGSA, particularly the creation of the 
NOPSEMA, have certainly provided Australia with a more 
comprehensive regulatory regime at a Commonwealth level. 
However, these improvements are not without fault and some critics 
have suggested that the expansion of the NOPSA into the 
NOPSEMA has only added further complexity to Australia’s 
regulatory regime.  

IV FURTHER CRITICISMS OF THE 
CURRENT REGULATORY REGIME 

A NOPSEMA and EPs 

Despite its advantages discussed above, a problem exists with 
principle-based regulation: the tension between the NOPSEMA’s 
approval/enforcement functions and its duty to engage with industry 
bodies. The NOPSEMA’s role is to provide advice to operators, who 
then independently create safety cases and the plans which are 
required for approval under the OPGGSA.63 It is therefore not for the 
NOPSEMA to provide a prescriptive list of what ought to be 
complied with by operators; that is something the operator must 
determine. In the absence of strict rules, fulfilling regulation 
objectives becomes highly discretionary with respect to both the 
regulator and the operator. In the interests of consistency, some 
guidance ought to be given.  

Principle-based regulation has allowed the NOPSEMA to refuse 
active engagement with operators when drafting safety cases and 
plans to avoid legislative ‘capture’, allowing the operator to avoid 
accountability. 64  The NOPSEMA’s initial approach was severely 
lacking in transparency. At the risk of losing potential operators, the 
NOPSEMA has increased its communication efforts, mainly in 

                                                             
62  Ibid.   
63  Chandler and Dainith, above n 3, 44–5. 
64  Ibid 50. 



 77 

revising and elaborating on guidance documents and holding liaison 
meetings, so operators can better understand their obligations. 65 
Operators have also argued that with expansion comes more 
elaborate EPs, which may prove less useful in offering practical 
operations guidance. 66  However, in light of Australia’s policy 
objectives, there is a need to enforce a strict environmental regime.  

The test provided by the NOPSEMA in respect of EPs is ALARP 
and is based on the civil standard of proof.67 This is not unreasonably 
burdensome for oil companies or their operators. Indeed, the ALARP 
standard is far less rigid than the conditions imposed by OHS 
regulations, which require operators to comply with all the 
NOPSEMA’s requirements.68 In summary, the NOPSEMA ought to 
continue its active engagement with operators to facilitate regulatory 
efficiency in reflection of the necessary stringent environmental 
management conditions.  

B Third parties 

As a consequence of the fragmentation of laws between the states 
and the Commonwealth, the offshore regulatory regime remains 
inadequate when addressing liability for loss or damage suffered by 
third parties.69 Pure economic loss in respect of marine pollution is 
an issue which can have devastating effects on third parties, and is 
presently ignored in the Australian regime.70  

Reform addressing the rights of third parties in the OPGGSA would 
facilitate the imposition of liability on titleholders and operators for 
that which they are properly liable.71 Whilst this may be achieved 
through private industry contracts, providing statutory rights to third 
parties would provide certainty, consistency, and efficiency. This 
issue is also of particular relevance in the circumstances of oil-spill 
marine pollution into the jurisdictional zones of neighbouring 
nations. The OPGGSA is silent on the standing of alien nationals and 
their right to compensation for pure economic loss suffered as a 
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consequence of marine pollution caused by an Australian offshore oil 
spill.72  

The issue of pure economic loss under the OPGSSA remains the 
subject of debate. It would be preferable to increase the 
comprehensiveness of the legislation, although it is arguable that the 
problem is adequately addressed by current methods: private 
industry contracts and the common law action for nuisance.73 The 
NOPSEMA could receive ministerial direction for the payment of 
compensation to third parties; yet, due to the wording of the statute, 
this seems highly unlikely, as payment to third parties is not 
included. 74  In the absence of legislative or treaty obligations, it 
appears that the payment of compensation for pure economic loss 
will depend on the commercial and legal circumstances in which the 
loss is suffered. In an international context, payment for pure 
economic loss may depend upon a variety of unrelated political and 
social factors, but any such payment remains voluntary. Within 
Australian waters, there is no treaty law which requires companies 
operating within Australia to compensate.75  

V A UNIVERSAL NATIONAL AND 
INTERNATIONAL REGIME: IS IT 

POSSIBLE?  

To achieve a completely comprehensive regulatory regime, the 
Commonwealth, state, and territory governments ought to uniformly 
adopt a national act. Where there is a gap in the former state and 
Commonwealth ‘mirror’ legislation, a uniform framework would 
increase efficiency across the country as a whole.76  The Montara 

                                                             
72  Ibid 66. 
73  Gerry Bates, Environmental Law in Australia (LexisNexis/Butterworths, 8th ed, 

2013); Wawryk, above n 1, 66.  
74  Offshore Petroleum and Greenhouse Gas Storage Act 2006 (Cth) ss 574, s 576B, 

720; Wawryk, above n 1, 66. 
75  Wawryk, above n 1, 66–67. 
76  Productivity Commission, National Workers’ Compensation and Occupational 

Health and Safety Frameworks, Productivity Commission Inquiry Report No 27, 
Australian Government, Canberra, 2004, 99—100; F Haines, ‘Addressing the 
Risk, Reading the Landscape: The Role of Agency in Regulation’ (2011) 5 
Regulation and Governance 118, 119, 121–2; Wawryk, above n 1, 64; Nathan 
Evans, ‘Offshore Petroleum in Australia – Cooperative Governance in a Sea of 
Federalism’ (2003) 26 Dalhousie Law Journal 175, 180. 



 79 

Commission of Inquiry recognised the need for a universal 
regulatory regime and recommended the formation of a single 
independent national regulator for all offshore petroleum activities in 
state and Commonwealth waters.77  

It is accepted that divided offshore jurisdictions contribute to 
generally poor regulation. The potential benefits of a national regime 
include economic and procedural efficiency, as well as consistency 
and a reduced regulatory burden. 78  Yet, state and territory 
governments may resist Commonwealth intrusion, due to a loss of 
state powers, or the Commonwealth’s relative inexperience as a 
regulator.79 In lieu of a national regime, state legislation could be 
amended to mirror the OPGGSA.80 However, this also has its own 
complications; the states and territories may be hesitant to adopt the 
complexities of the 1000-page OPGGSA, rather than their own more 
streamlined acts.  

An international treaty for the regulation of oil and gas seems a 
practical, yet unachievable, goal. Such a treaty would harmonise the 
industry on a global scale and allow for increased environmental 
protection, particularly with regard to liability for environmental 
damage.81 It would also increase the efficiency and economy of the 
oil and gas industry whilst providing a consistent global regime for 
operators, title holders and potential claimants.82 Yet, considering the 
wealth many petroleum resources generate for national economies, 
governments may not be willing to negotiate with such an important 
national resource. Additionally, the pre-existing arrangements with 
the United States and Europe mean that a treaty is unlikely.83 It may 
still be worthwhile for Australia to consider further bilateral or 
multilateral arrangements with its neighbouring jurisdictions.   

VI CONCLUSION 

The Australian regulatory regime of the oil and gas industry, as it 
currently exists, is complicated by the existence of different 
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legislation across multiple jurisdictions, both within, and external to, 
Australia, as well as a multitude of different regulatory regimes. 
While there has been considerable effort directed to establishing a 
comprehensive national system, the continued intra-national 
government conflict has left Australia’s regulatory position lacking. 
The move towards principle-based regulation as opposed to the 
historically favoured rule-based regulation is a recent example of 
improvement, but there remains considerable room for progress, 
particularly in environmental management, OHS enforcement, and 
the rights of third parties. If the goal of one coherent national regime 
is not achievable, the state, territory, and Commonwealth 
governments ought to work together to create, at least, a more 
harmonised system. While the goal of a completely comprehensive 
and uniform system appears unlikely in the near future, legislators 
need to remember that the goal of regulation is the efficient and 
diligent regulation of an industry which is inherently hazardous to 
both the environment and human health.  
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AN ANALYSIS OF THE PROPOSED 
MANDATORY DISCLOSURE 

REGIME IN AUSTRALIA  
 

Tessa Richardson* 

 

Taxation Law—Mandatory Disclosure Regime—Tax Avoidance—
—Disclosure Rules—Organisation for Economic Cooperation and 
Development—Tax Planning 

 

The Australian Government has indicated its intention to implement 
a mandatory disclosure regime in Australia as a means of 
combatting tax avoidance. Australia currently has several anti-
avoidance measures in place that aim to minimise tax avoidance. 
This article argues that the enactment of a mandatory disclosure 
regime is not necessary given Australia’s existing anti-avoidance 
measures. However, on the assumption that a mandatory disclosure 
regime will almost certainly be implemented in Australia, this article 
considers the appropriate structure and design of the regime. It 
concludes that any mandatory disclosure regime enacted should be 
limited in its approach and targeted at specific taxpayer cohorts to 
preclude duplication with existing rules. The effect of the 
introduction of a mandatory disclosure regime on the practice of 
revenue lawyers in Western Australia will also be briefly considered.  

 

I INTRODUCTION 

The adoption of clear and effective anti-avoidance strategies in 
taxation law is imperative in combatting tax avoidance. The 
introduction of mandatory disclosure regimes (‘MDRs’) was one 
measure suggested by the Organisation for Economic Cooperation 
and Development (‘OECD’) in its final report on Base Erosion and 
Profit Shifting. Such a regime, the OECD suggested, would combat 
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tax avoidance and aggressive tax planning schemes by large 
multinationals in OECD countries. In the 2015/16 Budget, the 
Australian Government announced it would implement a MDR. 
Given that a MDR will almost certainly be implemented, this article 
examines the practicalities and implications of a disclosure regime 
and considers how it should be structured in light of existing anti-
avoidance measures. However, this article also argues that a MDR is 
not essential, given the plethora of existing anti-avoidance measures 
in place in Australia. Finally, the effect of the introduction of a MDR 
on lawyers’ provision of taxation law advice will be briefly 
considered.  

II DEFINING TAX AVOIDANCE AND 
MANDATORY DISCLOSURE REGIME 

A MDR is a set of rules requiring taxpayers, advisers, and/or 
promoters to disclose information to a revenue authority about 
certain defined activities.1 MDRs provide the tax administration with 
early information regarding potentially aggressive or abusive tax 
planning schemes, and identify promoters and users of those 
schemes.2 Aggressive tax planning refers to tax planning that goes 
beyond the policy intent of the law and involves deliberate 
approaches to avoid tax.3  

Ultimately, MDRs seek to minimise tax avoidance, a practise which 
threatens the revenue base. Tax avoidance refers to a misuse or abuse 
of the law driven by the exploitation of structural loopholes in the 
law to achieve tax outcomes that were not intended by Parliament.4 
MDRs operate by providing real time information to revenue 
authorities, which can then be used to counteract tax avoidance 
schemes before they have the potential to undermine the integrity of 
the revenue base.5 
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A The kinds of activities targeted by MDRs 

MDRs target tax avoidance schemes where the main purpose of the 
scheme is obtaining a tax benefit that would not otherwise be 
obtained. They require disclosure by specified persons of 
arrangements that fall under certain hallmarks. These hallmarks are 
designed to reflect features that are typically common of tax 
avoidance transactions,6 and will be explained in further detail in 
Part IV of this article. The implementation of hallmarks as triggers 
for the disclosure requirements under a MDR will require the 
striking of a balance between ensuring information is clear to 
taxpayers in terms of the circumstances in which disclosure is 
required, without placing undue compliance burdens on taxpayers. 

B Excluded activities 

Activities excluded from disclosure under a MDR would naturally be 
any arrangement that doesn’t fall under one of the hallmarks. An 
example of a tax planning arrangement that clearly should not trigger 
MDR requirements is a typical family tax planning arrangement 
between a husband and wife.7 This approach would be consistent 
with current anti-avoidance laws in Australia; pt IVA of the Income 
Tax Assessment Act 1936 (Cth) (‘ITAA36’) is not applicable to this 
type of arrangement.8 Presumably, any introduced MDR would be 
inapplicable to family tax planning arrangements in the same way, 
seeing as it seeks to protect the revenue base, which is most 
vulnerable to avoidance acts of large entities and high-net worth 
individuals.  

III THE POLICY RATIONALE FOR A MDR 

The availability of information on a timely basis under a MDR 
allows governments to quickly identify risk areas with respect to tax 
avoidance. MDRs do not immediately impact the tax treatment of 
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various arrangements. However, they ensure that administrators can 
quickly identify and counteract tax avoidance schemes before they 
can have a major effect on the revenue base.9 The implementation of 
MDRs involves a policy trade-off between certainty and flexibility. 
Rules must be clear enough for taxpayer application, but must also 
be flexible enough to allow revenue authorities to respond to new or 
emerging risks. This poses a problem when it comes to drafting the 
rules: the more flexible the rules are, the more uncertain the 
application of the rules become for taxpayers. However, greater 
flexibility will arguably allow for a more responsive regime that is 
better at combatting tax avoidance.  

A Advantages and disadvantages of the proposed 
MDR 

A MDR reduces the time it takes to identify new innovative 
aggressive tax planning by providing ‘real time intelligence’, which 
allows revenue authorities to quickly close loopholes and prohibit tax 
avoidance.10 Access to fast and accurate information allows revenue 
authorities to remain ahead of avoidance transactions. Consequently, 
the opportunity arises for faster dispute resolution with respect to 
contentious transactions resulting from the decreased time taken to 
identify tax avoidance.11 The disclosure of tax avoidance schemes 
also allows for the design and drafting of new specific anti avoidance 
rules (‘SAARs’), as disclosure provides the government with more 
specific information about emerging areas of risk.  

Requiring disclosure of taxpayers, as opposed to leaving it to the 
Australian Taxation Office (‘ATO’) to investigate potentially-
avoidant schemes, may reduce the ATO’s costs of combatting tax 
avoidance by allowing resources that would otherwise be used for 
investigation to be redirected to other areas.12 Even if costs are not 
reduced, funds that would have been used for investigation may be 
used more efficiently elsewhere. The requirement for taxpayers to 
disclose has the potential to decrease routine audits as a result of the 
provision of additional information, which in turn allows for more 
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targeted audits. 13  Ultimately, this could save government 
expenditure.  

A MDR may also have the advantage of deterring taxpayers from 
engaging in tax avoidance. If the disclosure of questionable tax 
avoidance schemes is required, there is a reduced likelihood that 
taxpayers will participate in aggressive tax planning structures. 14 
Having said this, there are already existing disclosure rules in 
Australia, so the success of this deterrent effect may be limited given 
the fact that taxpayers still engage in tax avoidance despite the 
existing prohibitions. This argument is expanded below in Part V.  

There are a number of disadvantages associated with the proposed 
MDR, especially from the perspective of taxpayers. A disclosure 
regime may increase costs associated with tax planning, as taxpayers 
may be required to engage a tax professional in order to determine 
whether disclosure provisions are applicable to them.15 In a similar 
vein, a disclosure regime may result in increased uncertainty with 
regard to whether or not provisions apply, particularly in light of 
how complex taxation law already is in Australia.16  This has the 
potential to impact ordinary commercial transactions, as the MDR 
may deter taxpayers from entering into legitimate transactions for 
fear of having to disclose the scheme.17 

The proposed MDR may also give rise to conflict between disclosure 
rules and legal professional privilege. A taxpayer may be required to 
disclose a document under a MDR which would otherwise fall under 
legal professional privilege; it may be necessary to specify whether a 
MDR intends to abrogate privilege.18 Finally, in ascertaining that a 
tax avoidance transaction has taken place, the disclosure that a 
transaction has taken place would logically lead to the conclusion 
that it also constitutes an admission that the general anti-avoidance 
rules (‘GAARs’) apply.19 This may be remedied by a clear statement 
in the legislation that disclosure does not constitute an admission that 
the scheme is an avoidance scheme, as is provided in the Canadian 
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legislation.20 However, as the regime would presumably be directly 
linked to the GAAR, it is inevitable that a statement in the legislation 
would not entirely alleviate the concern of taxpayers. 

IV DRAFTING A MDR 

A Who should disclose?  

Based on existing MDRs in other jurisdictions, there are two options 
as to who should bear the burden of disclosure pursuant to a MDR: 
the promoter of the scheme, or both the promoter and the 
taxpayer/tax agent. 21  Either option should place a disclosure 
obligation on the promoter of a scheme with a promoter defined as a 
person, in the course of a relevant business, who is responsible for 
the design, marketing, organisation or management of a scheme or 
who makes a scheme for implementation by another person.22 This 
will reduce the likelihood of tax professionals promoting schemes 
which may constitute tax avoidance, and thus reduce the prevalence 
of research into and knowledge about such schemes.  

Both Canada and the United States (‘US’) place a disclosure 
obligation on the promoter and the taxpayer. In Canada, disclosure 
by one of these parties will satisfy the obligation of each party. On 
the other hand, in the US, taxpayers must provide information about 
transactions regardless of whether the promoter has already disclosed 
the transaction.23 

Alternatively, the primary obligation to disclose may fall firstly on 
the promoter of a scheme. This approach has been adopted in the 
United Kingdom (‘UK’), South Africa, Ireland and Portugal. There 
are some circumstances where this will change and the client or user 
of a scheme may be required to disclose under the rules. The three 
key circumstances where this will occur are where the promoter of a 
scheme is outside the State; where there is no promoter; or where the 
promoter is a legal professional and asserts legal professional 
privilege to prevent the requirement of disclosure.24 
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The application of a MDR in Australia should be targeted and should 
avoid any duplication. Therefore, the primary obligation should fall 
on promoters or tax agents, and not the taxpayer, given that a 
promoter who designs and sells a scheme will have more information 
about a relevant scheme than the taxpayer, and is more likely to 
encourage tax avoidance by selling that scheme to clients.25 Where 
there is no promoter, this obligation should then fall on the tax agent, 
and lastly on the taxpayer if there is no tax agent. To avoid duplicity, 
where the scheme has already been disclosed by the promoter, the 
taxpayer has no further obligation.  

B What arrangements should be targeted 

Under existing MDRs in OECD countries, a transaction is reportable 
if it falls within the descriptions or hallmarks set out in the regime.26 
Under some regimes, a threshold test is first applied to schemes 
before they are assessed against the relevant hallmarks, in order to 
filter out irrelevant disclosures. 27  A threshold test may consider 
whether the features of an avoidance scheme are present in the 
transaction, or whether obtaining a tax advantage was a main benefit 
of entering into the scheme.28  

Hallmarks play a pivotal role in the effectiveness of any MDR. They 
act as tools to identify the features of schemes of interest to tax 
administrators.29 Hallmarks aim to both capture new and innovative 
tax planning arrangements, and target known vulnerabilities in the 
tax system.30 To determine which hallmarks should be incorporated 
into an Australian MDR, it is useful to examine the adoption of key 
hallmarks in countries with a regime in place.  

Under the Disclosure of Tax Avoidance Schemes (‘DOTAS’) regime 
in the UK, a number of hallmarks focus on the desire by the 
promoter or scheme user to keep the scheme arrangements 
confidential from other promoters or the revenue authority. 31  A 
confidential scheme is one offered under conditions of 
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confidentiality, indicating that the scheme is new or innovative.32 
Confidentiality also allows a promoter to sell the same scheme to 
multiple taxpayers. Similarly, Canada has a confidentiality hallmark 
providing that disclosure must take place where an advisor or 
promoter requires confidential protection in respect of a scheme.33 

A premium fee clause is a common hallmark, designed to capture 
schemes sold on the basis of the tax benefits that accrue under 
them. 34  Under the UK regime, the hallmark attempts to capture 
arrangements by which promoters may obtain a premium fee for the 
scheme, 35  which could be attributable to the tax advantage. The 
analogous Canadian hallmark is satisfied where an advisor or 
promoter is entitled to a fee that is attributable to the amount of a tax 
benefit from the transaction, contingent on the procurement of a tax 
benefit.36  

The hallmarks discussed above are ‘generic’ hallmarks. They 
increase the amount of reportable transactions by casting a wide net, 
in contrast to more specific hallmarks. They are useful in capturing 
new and innovative transactions which specific hallmarks have 
difficulty capturing due to their limited application.37 Other generic 
hallmarks that are used in existing MDRs in other jurisdictions 
include the presence of contractual protection mechanisms whereby 
parties agree on an allocation of risk in consideration of the scheme 
failing, and standardised tax product, intended to capture widely-
marketed schemes.38 

Whilst the broad application of these hallmarks may be useful in 
detecting new and innovative schemes, it is likely that their 
application will result in ordinary business transactions finding 
themselves subject to disclosure under the hallmarks. Therefore, if 
the aforementioned hallmarks are to be included in a disclosure 
regime, they should be clearly and specifically drafted in order to 
narrow their application and avoid any unnecessary disclosure. Of 
course, there is still a balance to be achieved; if the hallmarks are 
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drafted too narrowly, they may not capture novel transactions. This 
will certainly pose a challenge for the legislature when drafting the 
MDR.  

The use of specific hallmarks may be more effective in order to 
target particular high-risk areas. Specific hallmarks are far narrower 
than the generic hallmarks described above, and specify certain 
aggressive or abusive transactions.39 Provided that specific hallmarks 
are not drafted too restrictively, enabling promoters to structure 
arrangements around these hallmarks, they are a useful tool in 
combatting anti-avoidance.  

A loss scheme hallmark is an example of a specific hallmark in place 
in some OECD countries. 40 The hallmark triggers disclosure 
requirements where a scheme is designed to provide all or some of 
the individual participants with losses that will be used to reduce 
their income tax or capital gains tax liabilities or to generate a 
repayment.41 A threshold may be placed on the loss, with the US 
hallmark providing that a loss that equals or exceeds an amount 
ranging from US$50 000 to $10 million in a single taxable year will 
constitute a loss transaction.42  

Other specific hallmarks currently utilised in other OECD 
jurisdictions include:  

• tax advantages gained from leasing transactions;  
• employment schemes;  
• converting income schemes;  
• schemes involving entities located in low-tax jurisdictions, 

arrangements involving hybrid instruments; and  
• transactions with significant book-tax differences.43  

In the US, any ‘listed transaction’ or ‘transaction of interest’ must be 
disclosed.44  This may include any transaction that is the same or 
substantially similar to one that has already been identified as a tax 
avoidance transaction, or a transaction that has the potential for tax 

                                                             
39  OECD, above n 2, [119]. 
40  This is in place in the United States, the United Kingdom, Canada, Ireland and 

Portugal.  
41  OECD, above n 2, [120]. 
42  Ibid. 
43  Ibid [122]–[128]. 
44  Ibid [129]–[130]. 
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avoidance.45 In addition to some broader hallmarks acting to capture 
new types of avoidance transactions, specific hallmarks may be 
suitable for an Australian MDR. Those hallmarks could include the 
features of those transactions that have already been identified by the 
ATO as features of tax avoidance schemes, such as those features 
currently identified in taxpayer alerts. 

C The discretion of the Commissioner of Taxation 

Under the MDR proposed in the Government’s discussion paper, it is 
suggested that the Commissioner of Taxation (‘Commissioner’) 
would have broad discretion to determine which aggressive tax 
planning schemes require disclosure, allowing the ATO to respond 
quickly and flexibly to new market developments. However, if the 
powers of the Commissioner are too broad in determining what 
constitutes an ‘aggressive tax planning scheme’, the MDR will likely 
be less effective; the amount of information disclosed will be 
excessive and resources will be wasted sifting through unnecessary 
disclosures. In addition, ever-changing disclosure requirements at the 
whim of the Commissioner may make compliance with those 
requirements too challenging for taxpayers.  

It is arguable that the Commissioner should be required to have 
substantive evidence regarding a tax arrangement that is intended to 
fall within the disclosure requirements before she or he exercises her 
or his discretion. This would regulate the exercise of the 
Commissioner’s discretion to ensure that compliance is not unduly 
burdensome for taxpayers. It would mean that tax advisers and 
taxpayers could determine, with relative ease, whether they are 
involved in arrangements obliging them to make a disclosure to the 
Commissioner.    

D The implications of early disclosure 

The Government has proposed that disclosure should not be required 
earlier than 90 days from the date that the ATO publishes a notice 
providing that a scheme is reportable.46 It is essential to balance the 
desire for early disclosure with the need for rules that are practical 
for tax advisers and taxpayers. It is not practical to instantly require 
                                                             
45  Ibid.  
46  Commonwealth, OECD Proposals for Mandatory Disclosure of Tax Information 

Discussion Paper (May 2016) 17.  
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disclosure from taxpayers once a scheme is made reportable by 
notification from the ATO. If disclosure was required within a short 
prescribed period from when the ATO publishes a notice, it is likely 
that this would result in unnecessary disclosures where a planned 
scheme is never actually implemented. The proposal of the 
Government that disclosure will not be required earlier than 90 days 
from the publication of a notice will therefore serve to reduce 
unnecessary disclosure. Once a scheme is entered into, a prescribed 
period should be in place outlining a time period for disclosure 
before a taxpayer is subject to penalty.  

If the rules do require disclosure within a certain period after a 
scheme is implemented, it is necessary that there be some form of 
incentive or penalty to ensure that disclosure actually occurs. For 
example, in Ireland, if a taxpayer has engaged in a tax avoidance 
transaction, disclosure of that transaction within 90 days of the start 
of the transaction will result in the avoidance of a 20 per cent 
surcharge on the payment to the tax administration of the tax 
avoided.47 Alternatively, in order to provide some incentive, early 
disclosure could result in the taxpayer receiving a tax benefit of some 
kind.  

However, these incentives only have practical application when 
disclosure is required by taxpayers. With regard to promoters, some 
form of deterrent should exist in order to incentivise early disclosure. 
The most obvious deterrent would be the imposition of a penalty for 
non-disclosure within the prescribed disclosure period. This could be 
enforced in a similar way to penalties under the promoter penalty 
regime.48  However, given the existence of promoter penalties, by 
disclosing aggressive tax planning schemes promoters open 
themselves up to self-incrimination, so perhaps a non-disclosure 
penalty would not provide enough incentive. A reward of immunity 
in exchange for information may be the only way to provide 
incentive to disclose to promoters; this way, the ATO could prevent 
the implementation of avoidant schemes by receiving early 
information, and the proposed participants of that scheme would not 
suffer from their disclosure of an avoidant scheme. 

                                                             
47  OECD, above n 2, [74]. 
48  Taxation Administration Act 1953 (Cth) sch 1 div 290-50. 
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V THE EXISTING DISCLOSURE 
REQUIREMENTS AND ANTI-AVOIDANCE 

MEASURES IN AUSTRALIA 

Australia currently has a number of measures available to assist in 
combating tax avoidance, including SAARs, GAARs, promoter 
penalty regimes, and existing disclosure requirements.  

Once particular tax avoidance arrangements have attracted the 
attention of the ATO, SAARs are relied on to prohibit their 
effectiveness and prevent the future use of those avoidance 
arrangements. SAARs currently target a number of different features 
of tax avoidance, including: 

• prepayment schemes;49  
• tax deferral schemes;50  
• expenditure recoupment schemes;51  
• payments to related entities;52 and  
• alienation of personal services income.53  

The general anti-avoidance provisions in pt IVA of the ITAA36 act as 
a blanket prohibition on tax avoidance, often referred to as 
provisions of last resort. It applies to an arrangement where a 
taxpayer obtains a tax benefit from a scheme that would not have 
been available if the scheme had not been entered into, and if it can 
be objectively concluded that the scheme was entered into for the 
dominant purpose of obtaining the tax benefit.54 Where a tax benefit 
has been obtained by a taxpayer in connection with a scheme to 
which pt IVA applies, s 177F gives the Commissioner the power to 
cancel that benefit and make compensating adjustments to the 
assessments of other taxpayers as required. 55  An administrative 

                                                             
49  Income Tax Assessment Act 1936 (Cth) s 82KJ. 
50  Ibid s 82KK. 
51  Ibid s 82KL. 
52  Income Tax Assessment Act 1997 (Cth) s 26-35. 
53  Income Tax Assessment Act 1936 (Cth) pt III div 6A. 
54  Federal Commissioner of Taxation v Spotless Services Ltd (1996) 186 CLR 404, 

421–2 applying Income Tax Assessment Act 1997 (Cth) s 177D. 
55  Robin Woellner et al, Australian Taxation Law (Oxford University Press, 26th ed, 

2016) [25-6000]. 
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penalty may be imposed where a taxpayer attempts to reduce its tax-
related liabilities through a scheme.56 

The promoter penalty regime aims to deter the promotion of tax 
avoidance schemes by imposing harsh penalties on promoters of tax 
exploitation schemes.57 An entity will be liable for any conduct that 
results in the promotion of a tax exploitation scheme. If such conduct 
is engaged in, the promoter may be ordered to pay a maximum of 
5000 penalty units for an individual, or 25 000 penalty units for a 
corporation, in addition to twice the consideration received in respect 
of the scheme.58 Currently, one penalty unit is equal to $180.59 

Australia already requires eligible taxpayers to complete limited 
disclosures in the form of reportable tax positions schedule (‘RTP 
schedule’) and an international dealings schedule (‘IDS’) as part of 
the lodgement of a company tax return. The RTP schedule requires 
large businesses that meet certain criteria to disclose information as a 
part of their annual tax returns, including, with respect to specified 
reportable transactions, a description of the consequent tax position 
and the rationale behind the tax treatment of the position. 60  A 
transaction is reportable where proceeds exceed $200 million.61 The 
IDS imposes detailed reporting requirements on entities that have 
international dealings greater than $2 million or an interest in a 
foreign branch, subsidiary or trust, or an offshore banking unit 
adjustment.62  

VI IS A MDR NECESSARY IN 
AUSTRALIA?  

As outlined above, there are already a number of regimes in place to 
combat tax avoidance in Australia. The key difference that 
distinguishes a MDR from the current mechanisms is the provision 
of real time intelligence. A MDR is attractive in that the provision of 
information regarding avoidance schemes before they are 
implemented allows the ATO to shut down such schemes before they 

                                                             
56  Taxation Administration Act 1953 (Cth) sch 1 sub-div 284-C. 
57  Ibid sch 1 div 290-50. 
58  Ibid sch 1 div 290-50(4). 
59  Crimes (Taxation Offences) Act 1980 (Cth) s 4AA.  
60  Wilson-Rogers and Pinto, above n 1, 35.  
61  Ibid. 
62  Ibid.  
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negatively affect the revenue base. Whilst the current regimes in 
place do not provide real time intelligence in the way that MDRs 
propose to do, there are sufficient measures in place to gain 
information after the lodgement of tax returns.  

It is not entirely practical to require disclosure before a scheme is 
actually implemented, and as such, the regime will not be 
commercially practicable. The disadvantages of a disclosure regime 
outweigh the advantages. An Australian MDR would give rise to 
unnecessary compliance costs for taxpayers who are already required 
to make disclosures. Additionally, the influx of information under a 
regime may actually increase the cost of enforcement for the ATO 
and, as a result, increase costs for taxpayers.  

Promoters of tax avoidance schemes are already subject to penalties. 
Given that promoters continue to promote these schemes despite the 
knowledge that such stringent penalties apply, it cannot be 
guaranteed that a promoter would comply with their obligations 
under an MDR, or be deterred from promoting aggressive tax 
planning schemes. Even if strict penalties were imposed under the 
regime for non-disclosure, it is unlikely that this would provide 
sufficient incentive for disclosure. By disclosing an avoidance 
scheme, promoters will effectively be admitting to a breach of the 
anti-promoter regime. 63  Consequently, promoters would have no 
desire to comply with their obligations under a MDR, therefore 
undermining the effectiveness of the proposed regime.  

A potential issue with the effectiveness of a MDR can be 
demonstrated by consideration of the offence of speeding on the road 
in a car. If you speed and get caught, you are subject to a penalty. 
Under current anti-avoidance laws, if you enter into or promote a tax 
avoidance scheme and get caught, you are subject to penalty. If a 
regime were enacted requiring drivers to make mandatory disclosure 
of times that they sped or drove recklessly, they are effectively 
admitting to a crime. If there is no certainty that you would be caught 
and punished if you did not comply with the disclosure rules, why 
would you make a disclosure that incriminates you? The same 
rationale applies to the disclosure of a tax avoidance regime under a 
MDR. There is nothing to guarantee that tax advisers, promotors 
and/or taxpayers would be caught for not making a disclosure under 
a MDR, and a lack of compliance might even be provoked by a 

                                                             
63  Taxation Administration Act 1953 (Cth) sch 1 div 290-50. 
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desire of taxpayers, tax advisers and/or promoters to avoid being 
subjected to penalties under the SAARs and GAARs as a result of 
their own disclosure. 

However, despite the persuasiveness of the argument that a 
disclosure regime is not necessary in Australia, the Government’s 
discussion paper indicates that a MDR will almost certainly be 
implemented. There are some benefits to this, such as providing 
global consistency in line with the OECD’s proposal that all 
countries implement a MDR. This will assist in combatting 
international tax avoidance, an increasingly important issue in light 
of the rise of the multinational enterprise. The implementation of a 
comprehensive disclosure system would assist in ensuring that 
similar rules apply to taxpayers operating within multiple 
jurisdictions, which is increasingly common due to globalisation.  

The success of MDRs in other jurisdictions64 should not be taken as 
indicative of the success of a potential MDR in Australia; our 
circumstances are different to that of other jurisdictions, and a MDR 
should be drafted accordingly. The UK, for example, had no GAARs 
in place prior to implementing a MDR. Therefore, a MDR must be 
tailored to Australia’s circumstances, noting our existing disclosure 
and anti-avoidance regimes, in order to avoid any duplication. 
Ideally, the regime should be more targeted and narrow in its 
approach to take account of our existing disclosure rules and to make 
the rules commercially practicable.  

VII THE IMPACT OF THE 
IMPLEMENTATION OF A MDR ON 

SOLICITORS 

The final section of this article briefly flags what the introduction of 
a MDR might mean for lawyers, and revenue lawyers in particular, 
with a focus on Western Australia.  

Under r 48 of the Legal Profession Conduct Rules 2010 (WA), a 
legal practitioner must not promote or market a tax scheme or 
arrangement which has the predominant purpose of tax avoidance by 
the exploitation of revenue law. However, if governed by a retainer, 

                                                             
64  For example, the UK’s DOTAS has eliminated over £12 billion in tax avoidance 

schemes. 
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a practitioner must give advice on tax planning as requested by the 
client.65 The difficulty in these rules arises in distinguishing between 
tax avoidance and tax planning. The enactment of a MDR would 
have no impact on solicitors in this context, as practitioners already 
have an obligation not to promote tax avoidance. However, it is 
worth noting that the line between tax avoidance and tax planning is 
not easily drawn, which presents an issue for lawyers advising on 
tax.  

Whilst a lawyer cannot promote a tax avoidance scheme, if a client 
seeks advice on an avoidance scheme, the practitioner must provide 
this in line with their duty to their client.66 However, as a result of 
this, issues arise where a lawyer is given information by a promoter 
regarding a scheme, in order to provide advice to their client. In this 
situation, the information provided would be protected by legal 
professional privilege, as it directly relates to the advice given.67 
Communications that fall within legal professional privilege are 
protected from all forms of compulsory disclosure.68 This raises the 
question of the applicability of mandatory disclosure rules where 
information is already protected from disclosure. In order to 
circumvent this, where legal professional privilege exists, the 
disclosure obligation may fall on the scheme user, or a client may 
waive privilege, in which case disclosure will remain with the 
promoter.69 

VIII CONCLUSION 

A disclosure regime is not an essential addition to Australia’s anti-
avoidance measures, as those already in place provide sufficient 
means of combatting tax avoidance. This article argues that if a 
regime were to be implemented, the structure of MDRs in other 
OECD countries, as discussed, do not complement the existing anti-
avoidance laws in Australia. The Government’s proposal will likely 
result in a duplication of anti-avoidance measures, resulting in 
unnecessary compliance costs and an unnecessary burden on 
taxpayers. Further, the structure of the proposed MDR has the 
                                                             
65  See Hawkins v Clayton (1988) 164 CLR 539. 
66  Ibid.  
67  LexisNexis, Halsbury’s Laws of Australia (at 24 August 2015) 250 Legal 

Practitioners, ‘1 Lawyer-Client Retainer’ [250-2525]. 
68  Ibid. 
69  OECD, above n 2, [70]. 
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potential to result in self-incrimination for any promoter or taxpayer 
that makes a disclosure, and given the penalties under the GAARs 
and the promoter penalty regime, this may impact the effectiveness 
of a MDR in Australia. Given that it is likely that Australia will 
implement a MDR, the regime should be narrow in its approach and 
targeted towards specific taxpayer cohorts in order to preclude 
duplication with existing rules.  
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CHINA’S LABOR CONTRACT LAW 
AND ITS EFFECT ON CHINESE 

LABOUR RELATIONS 
 

Josephine Kwok* 

 

China—Labor Law—Employment Law—Contractual Employment 
Relationships—Impact of Chinese Labor Law—Legal 
Enforcement—Workplace Relations 

 

As one of the most labour-intensive countries in the world, labour 
relations within China remain critical to Chinese social and 
economic stability and expansion. The Labor Contract Law (‘LCL’), 
enacted in 2007 and officially taking effect from 1 January 2008, 
sought to improve China’s labour system by instilling the concept of 
a legally binding written contract to define and clarify the rights and 
obligations existing between employers and workers. The LCL also 
reflects the People’s Republic of China’s government’s recognition 
of the importance of upholding fair employment practices to avoid 
growing labour unrest. However, despite overwhelming initial public 
interest and debate, the LCL has encountered problems hindering its 
effectiveness since its implementation. Yet, the real difficulty in 
maintaining a pro-labour legal framework in China ultimately lies in 
the disconnect between the legal standards spelled out on paper and 
the rules actually enforced in practice. Nevertheless, the LCL does 
succeed in creating a ‘rights consciousness’ within the working class 
and encourages employees to fight for their legal rights, identifying 
that such rights can exist independently of their employment security 
and prospects. This article outlines the LCL’s key provisions, 
highlights the difference between the LCL and the 1994 Labor Law, 
and considers the responses of stakeholders to the implementation of 
the LCL. 
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I INTRODUCTION 

As one of the most labour-intensive countries in the world, labour 
relations are critical to the stability of China and its recent economic 
reforms. As a response to widespread and escalating labour disputes, 
the Labor Contract Law of the People’s Republic of China (‘LCL’) 
was enacted. The LCL aims to improve the labour contract system, 
define and clarify the rights and obligations of parties to a labour 
contract, protect the legitimate rights and interests of labourers, and 
build and develop stable and harmonious labour relations.1 It strives 
to end the widespread abuse of workers who have no contracts, and 
hence virtually no formal labour rights. It also reflects the People’s 
Republic of China’s (‘PRC’) recognition of the importance of 
ensuring fair employment practices to avoid labour unrest. 2 
However, the LCL has encountered many problems since its 
implementation, mainly due to the sceptic opinion that a poor 
enforcement culture, both in Chinese labour relations and in China 
generally, will render the LCL somewhat ineffective in rectifying 
pressing labour issues.3   

This article will firstly outline the LCL’s key provisions and the 
underlying reasons for its implementation. At a time when China’s 
economic reforms were developing rapidly, the shift towards 
privatisation allowed privately-owned enterprises to take advantage 
of low labour costs and working conditions. The LCL aimed to 
promote and clarify a series of labour rights from an employment 
contract to protect disadvantaged workers. Secondly, the article 
outlines key differences between the LCL and the 1994 Labor Law 
of the People’s Republic of China (‘LL’).4 In particular, the LCL’s 
focus is to have employers enter into written employment contracts 
with their workers to formalise the labour relationship. The written 
                                                             
1  <<中华人民共和国劳动合同法>> [Labor Contract Law of the People’s 

Republic of China (LCL)] (People’s Republic of China) National People’s 
Congress, 1 January 2008, art 1 (‘LCL’). 

2  Mary Gallagher, John Giles, Albert Park and Meiyan Wang, ‘China’s 2008 
Labor Contract Law: Implementation and implications for China’s Workers’ 
(Working Paper No 6542, 2013, Work Bank Policy Research) 2. 

3  Eli Friedman and Ching Kwan Lee, ‘Remaking the World of Chinese Labour: A 
30 Year Retrospective’ (2010) 48(3) British Journal of Industrial Relations 507, 
510. 

4  <<中华人民共和国劳动法>> [Labor Law of the People’s Republic of China 
(LL)] (People’s Republic of China) National People’s Congress, 5 July 1994 
(‘LL’). 
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contract also serves to impose a stricter standard on the termination 
of employment relationships, whereby termination must be based on 
‘just cause’. Finally, this article will consider the different reactions 
towards the LCL from various stakeholders. It seeks to highlight the 
contrast between employers’ and workers’ attitudes towards the 
LCL’s strict labour provisions, as well as raise awareness regarding 
the ways in which some employers may resist compliance with the 
new legislation. 

II BACKGROUND TO THE LCL 

The Standing Committee of the National People’s Congress passed 
the LCL on 29 June 2007, and it came into effect on 1 January 2008. 
The Ministry of Human Resources and Social Security of the 
People’s Republic of China is the body responsible for administering 
the LCL. It has been considered ‘the most significant reform to the 
law of employment relations [in China] in more than a decade’.5 At 
the time it came into effect, China’s economic reform saw greater 
development in the private sector, consisting mostly of foreign-
invested enterprises and domestic private enterprises. The move 
towards privatisation allowed private enterprises to take advantage of 
low labour costs and sweatshop manufacturing conditions. The LL, 
then in force, was considered incomprehensive and ineffective in 
preventing and regulating such exploitation of workers. As a result, 
the LCL was created. The LCL promotes a series of rights relevant to 
the contractual employment relationship: remuneration, social 
security and welfare benefits, work-related injuries, unemployment, 
overtime payment, and severance pay. As providing protection for 
vulnerable workers is at the heart of the LCL, its enactment also 
highlights the important social dimensions of the law. 

Having aroused ‘more public debate than perhaps any piece of 
legislation in the history of China’, 6  discussions surrounding the 
LCL’s process of formation largely focused on whether the goal of 
harmonising labour relations should be pursued through enforcing 
                                                             
5  Sean Cooney et al, ‘China’s New Labour Contract Law: Responding to the 

growing complexity of labour relations in The PRC’ (2007) 30(3) UNSW Law 
Journal 786, 786. 

6  Friedman and Lee, above n 3, 525. Nearly 200,000 comments on the then-
pending LCL came through during the first month of the government’s efforts to 
solicit public discussions. Two-thirds came from ordinary workers, while the rest 
came from employers, social organisations and academics. 
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employment stability, or by flexible market principles.7 Indeed, the 
LCL does impose stricter liabilities and economic penalties on 
employers than previous labour laws not merely as a deterrent, but 
also in the form of compensation for workers, thus allowing them to 
directly benefit from employer penalties. 

II KEY DIFFERENCES BETWEEN THE 
LCL AND THE LL 

Although the LL had been in place in China since 1994, there were 
still many gaps relating to labour relations that needed to be 
addressed. Before the LCL, China’s labour laws were often criticised 
as being ‘a vague and ambiguous set of statutes’,8 which workers 
knew very little of. This gave employers greater flexibility to 
interpret the law and explain regulations in ways that served their 
self-interests.9 For example, while the LL contemplates termination 
of a labour contract, there are no provisions about regulating the 
creation or amendment of the contract.10 An even greater problem 
with the LL presented in that it left millions of workers unprotected, 
especially internal migrant Chinese workers who had moved from 
rural areas to work in urban China; under the LL, they enjoyed fewer 
rights and often did not have employment contracts.11  It must be 
noted that the LCL was not intended to directly amend or abolish the 
LL but rather to supplement existing labour laws in China. 

A Written employment contracts 

The main difference between the LCL and the LL is the requirement 
in the LCL of a written labour contract at the commencement of an 
employment relationship.12 While previous labour laws did regulate 

                                                             
7  Dong Baohua, ‘Contend and Thought of Chinese Labour Contract Law’ 

(Shanghai Renmin Press, 2011) 159. 
8  Haiyan Wang, Richard Appelbaum, Francesca Degiuli and Nelson Lichtenstein, 

‘China’s New Labour Contract Law: is China moving towards increased power 
for workers?’ (2009) 30(3) Third World Quarterly 485, 486. 

9  VH Ho, ‘Labor Dispute Resolution in China’, China Research Monograph 59, 
Institute of East Asian Studies, University of California, Berkeley, Ch 4. 

10  Gayle Allard and Marie-José Garot, ‘The Impact of the New Labor Law in 
China: New Hiring Strategies for Foreign Firms?’ (2010) 12 Revista Direito GV 
527, 528. 

11  Ibid 529. 
12  LCL art 7. 
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labour contracts to some degree, the LCL places emphasis on 
formalising the employment relationship by signing written contracts 
with explicit and costly penalties for non-compliance. Where an 
employer fails to sign a written contract within one year of 
commencing the employment relationship, the employer shall be 
deemed to have entered into a non-fixed duration contract and must 
pay double the originally agreed wage amount. 13  Workers 
completing two fixed-term contracts must also be given open-ended 
labour contracts to provide greater job security.14 Prior to the LCL, 
employers maintained flexible hiring arrangements to reduce labour 
costs and to avoid compensation demands from terminated 
employees.15  This made it difficult to confirm the existence of a 
labour relationship, in particular for Chinese rural migrant workers, 
which severely limited their wage claims. 16  Domestic research 
conducted in 2011, five years after the LCL’s implementation, 
showed that enterprises with more than 1000 employees had a 89 per 
cent signing rate of labour contracts.17 On the other hand the LL 
focused heavily on the termination of the labour contract without 
giving sufficient attention to when and how a contract was entered 
into, and in many cases employers simply refused to sign a contract 
which effectively invalidated the obligations required under that 
law. 18  This demonstrates the positive impact LCL has had on 
protecting Chinese workers. 

Article 14 of the LCL states that if the employer does not sign a 
written labour contract within one year after employment begins, the 
employer is deemed to have signed an open-ended labour contract 
with the employee. By legally constructing the existence of a written 
employment contract, this provision spares the worker the burden of 
proving an employment relationship when initiating a labour right 
claim against their employer. This benefit is somewhat illusive, 
considering that he worker still must prove that he or she has in fact 
worked for the employer for over one year. However, this should not 
                                                             
13  LCL arts 14, 82. 
14  LCL art 14; Gallagher, Giles, Park and Wang, above n 2, 10.  
15  Tu Lan, John Pickles and Shengjun Zhu, ‘State Regulation, Economic Reform 

and Worker Rights: The Contingent Effects of China’s Labour Contract Law’ 
(2015) 45(2) Journal of Contemporary Asia 266, 274. 

16  Wei Quan, Yan Dong and Ye Jingyi, ‘Rethinking the Labour Contract Law of 
China’ (2014) 1(2) University of Warsaw Journal of Comparative Law 98, 103. 

17  Daowen Xu, ‘Labour Contract and its Effect of Protecting Rights – Based on 
survey data from the nine cities’ (2011) 29(7) Hebei Law Science 12. 

18  Cooney et al, above n 5. 
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be viewed as a weakness of the LCL. Requirement of proof of a 
factual employment relation, in the absence of a written employment 
contract, is both reasonable and necessary in order for a worker to 
successfully claim employment benefits. However, an issue with art 
14 that should be noted is that it constructs the existence of an open-
ended employment contract, but beyond that gives no guidelines for 
constructing the important terms of the contract. 

As for terminating the employment contract, the LCL gives workers 
the right to terminate with ‘just cause’. 19  This may include, for 
example, failure to provide work safety measures, failure to pay 
social security on behalf of the worker, or forcing the worker to enter 
into the labour contract under fraud or coercion. In addition, it 
prohibits the employer from terminating contracts with workers who 
have been working continuously for 15 years and have less than five 
years before reaching the legal retirement age.20 A further burden on 
employers presents in that under the LCL, termination of 
employment contracts is more expensive for them regardless of the 
party who initiated the termination and the grounds for termination. 
This is because an employer must make severance payments to the 
affected worker who terminated for ‘just cause’. 21  The employer 
must pay damages in an amount double the severance payment if the 
employer terminates the contract illegally.22 

B Collective dismissals  

Another major difference between the LCL and LL is the 
establishment of stricter provisions relating to collective dismissals. 
Collective dismissals occur where an employer dismisses 10 per cent 
or more of the workforce (or 20 or more employees).23 In order for 
employers to comply with the LCL’s collective dismissal provisions, 
they must satisfy three requirements:  

1. make a layoff plan specifying who will be affected;  
2. consult for 30 days with unions or workers’ representatives; 

and 

                                                             
19  LCL arts 39–41. However, an employer has always had the right to terminate for 

just cause even under the LL.   
20  Ibid art 42. 
21  Ibid art 47. 
22  Ibid art 48. 
23  Ibid art 41.  
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3. report the proposed layoffs to local labour authorities before 
implementing them.  

However, it is unclear whether all the dismissals must occur at the 
same time to be considered ‘collective’, or whether the LCL 
provisions will still apply if 10 per cent of the work force is 
dismissed over a certain period.  

IV RESPONSES TO THE LCL AND ITS 
POTENTIAL ENFORCEMENT  

The introduction of the LCL generated a vast range of responses 
from different interest groups across the nation. Its effectiveness is 
an important public policy issue in China,24  where enhancing job 
security and improving labour protections are considered valuable to 
the public good. However, a lack of proper law enforcement remains 
an ongoing issue in China. This risks a disconnect between workers’ 
legal entitlements and liabilities on paper, and the actual enforcement 
of the LCL provisions in practice. Since the LCL came into 
operation, concerns have been raised as to the extent it will be 
enforced, and if it is properly enforced, its practical implications. 

A Employers 

Employers, both domestic and foreign, generally expressed strong 
opposition to the LCL. They were particularly concerned with how 
this new law would foreshadow the government’s approach to 
enforcing regulations more vigorously. 25  The Shanghai-based 
American Chamber of Commerce and the EU Chamber of 
Commerce lobbied feverishly against the employment security 
provisions in the LCL. While some amendments to the LCL were 
made in light of this, it was still insufficient to prevent a series of 
factory closures and threats made by some labour-intensive 
manufacturers in the Guangdong Province opposing the LCL. 26 
                                                             
24  Zhiming Cheng, Russell Smyth and Fei Guo, ‘The Impact of China’s New 
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Workers’ (Discussion Paper No 51, Monash University Department of 
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25  Lan, Pickles and Zhu, above n 15, 277. 
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Walmart, for example, dismissed more than 100 employees who 
worked in the company’s procurement offices in 2007.27 While the 
company claimed this was a ‘natural’ adjustment in its global 
outsourcing strategy during the financial crisis, many were skeptical 
that the primary reason for the lay-offs was an attempt to evade the 
impact of the LCL later on, such as permanent contract guarantees 
for long-service employees.28 Foreign enterprises opposing certain 
‘harsh’ provisions in the LCL feared that it would make it more 
difficult for foreign entities to do business in China, which may lead 
to foreign investments being diverted to other developing countries.29 

Despite the LCL’s apparent political and public support, employer 
resistance has become increasingly manifest, as many continue to 
conduct their businesses within an employment culture that refuses 
to give meaningful consideration to LCL.30 A report conducted in 
May 2008 by the Dagongzhe Migrant Worker Centre and Worker 
Empowerment Organisation found that, from 320 workers surveyed, 
that employers have devised various ways to avoid implementing 
LCL provisions, or have chosen to ignore them altogether.31 Another 
report conducted by the Hong Kong Liaison Office (‘IHLO’) also 
found that while more employers provided contracts for their 
employees, many of them were internet sample contracts which 
employers revised to suit their needs, such as inserting paragraphs 
that look official but have no legal standing.32 Workers without the 
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30  YL Zheng, ‘It’s not what is on paper, but what is in practice: China’s New Labor 
Contract Law and the enforcement problem’ (2009) 8 Washington University 
Global Studies Law Review 595, 601. 

31  Migrant Workers’ Center, A survey on the implementation of the new Labour 
Contract Law (19 May 2008), Fair Labor Association <hbrindle-
khym@fairlabour.org>. The report highlights that 64 per cent of the time, 
workers reported that the hours they worked did not correspond to the hours 
specified in their contract and 28 per cent of workers earned less than the legal 
minimum. Furthermore, while the majority of the workers had signed contracts, 
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requisite knowledge would believe it to be an official employment 
contract that has legal effect. Some workers were also not allowed to 
read the contract in its entirety, and in other cases were asked to sign 
an English contract which few, especially rural migrant workers, 
could read and understand.33 

Prior to the LCL, employers, especially in domestic enterprises, 
often relied on their networks with government officials to evade 
legal requirements. 34  While circumvention practices for foreign-
investment enterprises are more varied, since some investors carry 
with them international labour standards, many still fail to comply 
with labour laws and regulations in China. A concerning practice 
engaged in by employers is that of terminating long-serving 
employees and hiring new employees as replacements, or 
terminating and rehiring the same employee on new contracts. This 
is primarily due to the higher labour costs generated after the LCL 
came into effect.35 Under the LCL, employers are now required to 
pay a severance to workers laid off before their fixed-term contract 
expires.36 This has created additional burdens for both foreign and 
domestic enterprises. For example, employers may need to customise 
each labour contract entered into with its employees and assess 
whether each potential employee is qualified for his or her job.37  

Since employers are required to sign an open-ended contract if the 
worker has served at the company for a consecutive 10-year period,38 
some employers have tried to ‘zero down’ workers’ employment 
period by changing their date of employment in the contract. 39 
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2008) <http://www.ihlo.org/LRC/WC/270608.html>. 
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January 2008) Financial Times (online) <http://www.ft.com/cms/s/0/86e24964-
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Furthermore, various methods have been adopted to pressure 
workers to ‘voluntarily’ terminate their employment without 
liability, such as purposely giving aging workers more physically 
demanding jobs, and transferring certain senior managers to entry-
level positions.40 Another method has been to conduct a series of 
mass layoffs. During the first half of 2008, almost 100 000 labour 
contracts were terminated, which was triple the number compared to 
the same period in 2007.41 This was the case with China’s largest 
private telecom equipment manufacturer, Huawei Technologies Co 
Ltd (‘Huawei’). Only three months after the implementation of the 
LCL, Huawei dismissed all their workers who had worked for the 
company for more than eight years.42 Huawei’s plan was to enter into 
new written employment contracts with these workers, thereby 
making them ‘new’ employees and thus easier to terminate under 
arts 40 and 41 of the LCL. However, in response to Huawei’s 
actions, the Guangdong Supreme People’s Court and the Guangdong 
Labor Arbitration Commission jointly issued the ‘Guiding Opinions 
Regarding the Application of the Labor Dispute Arbitration Law & 
the Labor Contract Law’, to void the terminations. 43  Similarly, 
French supermarket giant, Carrefour S.A. (‘Carrefour’), required 
most of its 40 000 Chinese workers to resign and then sign a new 
two-year contract on the eve of the LCL’s implementation.44 This 
allowed Carrefour to circumvent the LCL’s provisions such as art 42, 
which gives existing long-term workers certain rights when 
terminated. 

Another strategy reportedly utilised by employers, especially foreign 
labour-intensive companies, was to relocate factories to other 
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developing countries such as Vietnam, Cambodia, Thailand or 
Bangladesh to avoid increases in labour costs in China. However, a 
study from the IHLO showed that increases in labour costs had 
different impacts on different sectors and companies. 45  So while 
some firms did relocate all or part of their production processes to 
inland or northern provinces where labour costs were cheaper, others 
adopted the ‘China plus one’ strategy, outsourcing labour-intensive 
operations to countries such as Vietnam while keeping the majority 
of their production activities in China.46 

One of the biggest changes to China’s economy with the introduction 
of the LCL was that of a more rigid labour market. In terms of its 
effect on the local economy, the LCL could influence the hiring 
strategies of employers, especially multinational enterprises. 47 
Potential factors may include the dualisation of the labour market 
due to more outsourcing of tasks and greater temporary and part-time 
employment within the boundaries permitted by the LCL, higher 
labour costs due to a more complex and tedious adjustment process, 
and affording greater power to collective bargaining entities. These 
employers may begin to either outsource production to staffing 
firms, or start over periodically with a fresh group of temporary hires 
to fill labour shortages when they arise and avoid the liability of 
eventual severance payments.48 

B Workers 

Workers both in private and public enterprises and rural and urban 
locations were generally welcoming of the LCL and its increased 
employment protection provisions. 

Despite the insertion of stricter regulation provisions in the LCL, 
there remained a steady increase of labour dispatching.49 The use of 
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labour dispatching agencies provided employers with a loophole by 
placing workers under contract with the dispatching agency, who in 
turn contracts with enterprises for the use of the workers. This avoids 
the written contract requirement needed between the employer and 
worker. Although in theory the LCL gives many of the same rights to 
both directly hired and dispatched workers, this does not translate 
into practice. Many dispatched workers who are actually long-term 
employees working on short-term and precarious labour contracts 
receive lower wages, lower social insurance contributions, and no 
medical insurance or days off for the same work carried out by 
permanent employees alongside whom they work.50 

As the increased use of labour dispatching agencies undermined the 
initial intent of the LCL, amendments were made in 2012 by 
adopting the ‘Decision on Revising the Labor Contract Law of the 
People’s Republic of China.51 These amendments were based on the 
Standing Committee of the National People’s Congress’ review on 
the widespread labour dispatching services. The amendments aimed 
to eliminate loopholes with respect to the hiring of dispatched 
workers, primarily by lifting the threshold for entering into labour 
dispatching businesses, and requiring registration of a labour 
dispatching company to be subject to the pre-approval of labour 
authorities. To better protect workers, lifting the threshold ensures 
that well-established entities provide proper employment services. 
Pre-approvals of a business prior to their registration can also act as a 
means for labour authorities to play an active role in screening 
dispatched workers.52 

The LCL has also had a significant impact on workers in relation to 
the labour dispute resolution system. The labour dispute resolution 
system was implemented at a national level for all enterprises under 
the LL.53 Since its establishment and up until the commencement of 
the LCL, labour disputes increased 25 per cent annually, on 
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average. 54  However, when the LCL came into effect, arbitrated 
labour disputes increased dramatically. 55  The Ministry of Human 
Resources and Social Security of the PRC stated that in 2008, the 
number of labour disputes rose to 693 000, almost double the 
number of cases from the year before. 56  According to the 2009 
Annual Report of the Congressional Executive Commission on 
China,  

reports on disputes in 2009 show that this rapid rate of 
increase is continuing and that the explosion of disputes is 
particularly apparent in coastal cities and provinces, 
including Beijing, Shanghai, Jiangsu, Zhejiang and 
Guangdong.57 

These statistics suggest that the LCL may have increased the 
capacity of workers to initiate disputes with their employers, 
allowing them to better enforce their rights. Indeed, the LCL gives 
workers a private right of action to enforce their legal rights without 
the aid of the State.58 While government departments may still assign 
administrative penalties for labour law violations, this direct private 
right of action has increased workers’ independence in handling their 
employment matters on their own, which in turn better reflects the 
privity of an employment contract. The LCL also guarantees workers 
the ability to file labour arbitration cases free of charge.59 However, 
while these statistics may suggest that the LCL has empowered 
workers in enforcing their labour rights, it could also indicate a high 
level of disagreement about how to interpret some of the LCL’s key 
provisions. Furthermore, the robust labour growth in urban China in 
recent years would have facilitated the effectiveness of the LCL.60 
Since labour demand has been strong, employers have had to offer 
greater labour conditions, including labour contracts, to attract 
workers.61 
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C Trade unions 

Another factor contributing to the ineffectiveness of the enforcement 
of labour laws in China, such as the LCL, is the lack of independent 
trade unions to represent workers. In China, the only official labour 
organisations are those affiliated with the All-China Federation of 
Trade Unions (‘ACFTU’).  

The LCL has given labour unions a greater role in representing and 
protecting workers’ rights. It recognises the ACFTU as the sole legal 
representative for workers in the mediation process. Articles 51 to 56 
of the LCL specifically authorise labour unions to enter into 
collective bargaining agreements with employers and allows all 
workers in China to join the ACFTU. Under the LCL, the ACFTU 
can negotiate salary, working hours, holidays and other employment 
benefits on behalf of workers. From the ACFTU’s perspective, it 
believed that the LCL would strengthen its ability to make some 
long-delayed inroads among workers in the export industries.62 The 
ACFTU has also urged local trade unions to counter widespread 
violations of the LCL, and report them to the ACFTU Labour 
Administrative Department.63 However, unlike the Western concept 
of trade unions, the ACFTU is a ‘quasi-governmental entity’ 64 
subordinate to the Chinese Communist Party, 65  and relies on 
government subsidies for funding.66 Consequently, the ACFTU can 
be somewhat ineffective in bargaining for workers’ rights and 
enterprise agreements, and are also prohibited from organising 
strikes.67  

Given the ACFTU’s status, their main interests are expected to be 
consistent with the Chinese Communist Party’s, being to promote 
economic growth and maintain workplace harmony. 68  As their 
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primary responsibility is to ‘prevent work stoppages’,69 this implies a 
greater role of acting as a mediator to facilitate dispute resolutions 
between employers and workers rather than representing workers in 
seeking law enforcement and managerial compliance.70  Therefore, 
despite the ACFTU having powers in the LCL to assist the 120 
million workers they represent, they have actually had minimal 
practical impact on improving labour protections. Furthermore, the 
larger responsibilities the LCL have given to trade unions in 
company operations could mean less autonomy for foreign-owed 
firms to conduct business in China. United States companies, such as 
Kraft Foods Group Inc and General Electric, have already reported 
difficulties with mediation and arbitration labour dispute 
mechanisms as they have attempted to adjust production in China.71 

D Government bodies 

Local governments responded to the LCL’s implementation in 
different ways. In major manufacturing hubs, local governments 
stated that the LCL was ‘bad timing’ and appealed to the central 
government for relief. The State Council advised them to take 
temporary measures to avoid mass lay-offs by reducing labour costs, 
suspending social premiums, and extending tax preferences for 
certain enterprises.72 Guangdong, for instance, suspended collective 
bargaining in enterprises that had experienced labour disputes and 
provided compensation to migrant workers affected by the 2008 
global financial crisis.73 The central government’s assistance to local 
and provincial governments during the period of adaptation to the 
LCL further demonstrates the strong political and social concerns 
and objectives surrounding the legislation. 
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While State and local labour administration authorities have been 
given the roles of supervising and inspecting employers’ compliance 
with the LCL and its supplementary labour regulations and 
guidelines, in reality, many lack the economic and political 
incentives to fulfil those responsibilities. 74  This may be because 
demanding compliance would increase costs to local businesses 
which, in turn, could diminish the economic growth in that particular 
area.75 This is often an issue considered to be more significant than 
upholding workers’ rights. There also continues to be a shortage of 
labour inspectors,76 which can allow employers to ‘buy time’ and 
wait for inspection arrivals. Employers may do this by fabricating 
records or coaching employees to deceive inspectors in the event that 
bribery is ineffective.77 These practices have caused the government 
to endorse a stricter approach towards enforcing the LCL, but in a 
way which avoids severe backlash and pressure from larger 
corporations and interest groups.78 

V CONCLUSION 

Since undergoing economic reforms and opening their markets for 
foreign investors three decades ago, the Chinese labour market has 
arguably lowered labour standards and conditions. The LCL intended 
to provide a comprehensive restructure and transformation of the 
country’s labour system, from one that was completely subject to 
central planning, to one that is based on a free-market contract 
system. 79  While the LCL does offer a much greater level of 
protection for workers than its predecessor, the LL, its true potential 
and effects are yet to be seen. This is largely due to the poor legal 
enforcement culture deeply entrenched in Chinese society. 
Nevertheless, what the LCL has undoubtedly achieved is the creation 
of a ‘rights consciousness’ within the working class against powerful 
and oppressive employers. These rights can exist independently of 
workers’ employment prospects. 80  By providing favourable legal 
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entitlements for workers, the LCL encourages them to channel the 
fight for their legal rights towards their own employers, rather than 
merely railing against an ‘unfair society’.81 

                                                             
81 Ibid. 



 115 

MAKING THE CHARITABLE 
INCISION: CLASSIFYING PRIVATE 

BENEFITS IN CHARITY LAW  
 

Alexandra Ioppolo* 

 

Charity Law—Public Benefit—Private Benefit—Ancillary or 
Incidental Benefit—Classification of Benefits—Professional 
Associations—Tax Concessions 

 

Tax concessions for charities have been justified on the premise that 
charities exist and operate for the public benefit, rather than for 
private benefit. In practice, charitable benefits do not flow 
exclusively to the public. Benefits will ultimately and inevitably 
accrue to individuals. Charity law has accommodated for this by 
permitting a class of private benefits that are ancillary or incidental 
to achieving a public benefit, as distinct from private benefits that 
are for independent purposes. Whilst this has occasioned in a muddy 
concoction of ways to discern this binary of private benefits, there is 
one judicial approach that upstages the rest. This article illustrates 
that adopting a holistic view in identifying a given charity’s purposes 
and activities is most appropriate for the purposes of drawing the 
line between private benefits that are ancillary or incidental to an 
overarching public benefit and private benefits that are discrete 
pursuits of the charity. The holistic method can be divided into a 
qualitative and quantitative test and elucidates the success of these 
tests in producing just outcomes by analysing case law in various 
jurisdictions. Lastly, this article proposes that a narrower qualitative 
test ought to be applied to professional associations in identifying 
ancillary private benefits.  
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I INTRODUCTION 

Charities have always been seen to facilitate some kind of 
improvement or assistance in the community. Fundamental to the 
concept of charity is the notion of altruism.1 An entity is considered 
altruistic if it is delivering a public benefit.2 Does this mean that the 
existence of a private benefit deprives an entity of its charitable 
status? Traditionally, the concepts of private profit and charity were 
unequivocally incompatible. 3  In modern times, charity law 
recognises a class of private benefits that ostensibly serve as an 
‘exception’ to the general prohibition on the generation and 
distribution of private profits. That is, private benefits that are 
ancillary or incidental to public benefits, distinguishable from private 
benefits that have an independent purpose. Whilst there has been a 
divergence in judicial approaches to identifying and classifying these 
private benefits, this article seeks to demonstrate that a holistic 
approach is preferable. Considering that, in reality, some charitable 
benefits will ‘ultimately accrue to individuals’, one might view this 
as the most pragmatic approach to the law.4  

II OVERVIEW OF CHARITY LAW 

Charities are often considered a sub-set of not-for-profit entities,5 and 
are governed by both statute and common law. 

A statutory definition of ‘charity’ took effect from January 2014, 
which largely preserves the common law,6 and applies only for the 
purposes of federal legislation. 7  Pursuant to this definition, a 
‘charity’ may have purposes that are ‘incidental or ancillary to’ and 
‘in furtherance or in aid of’ charitable purposes that are for the public 
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3  Re Resch’s Will Trusts [1969] 1 AC 514. 
4  Gino Dal Pont, Law of Charity (2010, Lexisnexis Butterworths, NSW) 60 [3.23].  
5  See Productivity Commission, Contribution of the Not-for-Profit Sector, 
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benefit.8 This is largely an iteration of the common law, with some 
minor modifications.9 

At common law, an entity is a ‘charity’ if it satisfies two legal 
requirements. Firstly, its purposes must fall under a ‘head’ of charity, 
relating to the ‘relief of poverty’, the ‘advancement of education’, 
‘the advancement of religion’, or ‘other purposes beneficial to the 
community’.10 

In most instances, the ambiguous cases will involve charitable 
purposes that fall under the fourth head of charity. A purpose that is 
‘beneficial to the community’ must be within the spirit and 
intendment of the Statute of Elizabeth, 11  and be for the public 
benefit. To satisfy the public benefit requirement, the entity must 
confer an ‘actual benefit’12 on the public, or a relevant section of the 
public, as opposed to a private class of individuals.13 

In the modern era, in departing from a hardline approach, courts will 
carefully examine the plethora of benefits that accrue to 
individuals.14 If a non-charitable purpose benefits a private class of 
individuals in a way that is ‘merely concomitant or incidental’ to a 
charitable purpose, rather than being a sole discrete purpose in itself, 
an organisation may be able to retain its charitable status.15 There are 
different judicial approaches to distinguishing between these 
categories of private benefits. 
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III THE MODERN APPROACH: A 
HOLISTIC VIEW 

Recently, Australian courts have favoured taking a holistic view in 
determining whether an entity should be given charitable status.16 
That is, ascertaining the ‘character of an organisation’s main or 
dominant purpose’ by looking to the organisation’s constitution and 
activities holistically.17 

In adopting a holistic approach, courts will engage in a two-pronged 
inquiry. That is, a qualitative and quantitative analysis of the 
organisation and its purposes. Despite a few minor drawbacks, this 
analysis best illustrates why the holistic approach is preferable to 
other approaches to determine status as a charity.  

A Qualitative analysis 

Qualitative analysis involves determining whether there is a 
‘sufficient’ link between the private benefit and the public benefit.18 
Various terminology has been used to describe this link. When 
couched in terms of the ‘private benefit’, it must be ‘incidental’, 
‘ancillary’, ‘concomitant’ or ‘collateral’ to the public benefit, in the 
sense of ‘not be[ing] of substance in its own right’. 19  For the 
purposes of the Charities Act 2013 (Cth), those private benefits must 
be a ‘necessary minor result or by-product, or conferred as a 
necessary means, of carrying out the entity’s charitable purposes’.20 
Other courts have phrased this link in terms of the public benefit. For 
example, the broader public benefit cannot be a mere ‘hope’. 21 
Arguably, there are grounds for consternation regarding the 
inconsistent use of terminology in this area. The nuances associated 
with each synonym creates tests of varying degrees, which could 
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potentially lead to diverse outcomes. However, patterns in the 
common law show that the weight a court gives to the ‘nature of 
activities’ has a significant impact on the scope of the test in 
determining the required link. The following analysis focuses on 
different judicial approaches to establishing whether the nature of 
activities satisfies the sufficient link criteria. 

1 The nature of activities 

The most relevant Australian decision for these purposes is Word 
Investments. 22  Word Investments Ltd, a company limited by 
guarantee, devoted the profits from its funeral and investment 
businesses to support evangelical religious activities of other entities. 
The High Court of Australia held that the company was charitable. It 
did not matter that the activities of the company, being involvement 
in funeral and investment businesses, were an indirect means to 
achieving the purpose of advancing religion. The High Court stated 
that the activities do not need to be ‘intrinsically charitable’, and that 
the inquiry should focus on whether the activities were carried on in 
furtherance of a charitable purpose.23 Despite Jessup J’s suggestion 
at first instance that commercial activities ought to be ‘in harmony’ 
with the charitable purpose,24 the High Court implied that there is no 
need to show commonality between the activities and charitable 
purpose.25 In other words, the activities only have to be a means to 
pursuing the end, the end being a charitable purpose.26  

In Chamber of Commerce and Industry of Western Australia 
(‘CCIWA’) v Commissioner of State Revenue, 27  Chaney P also 
emphasised the importance of the purpose for which the activities 
were carried on, as opposed to the nature of the activities.28 The 
CCIWA is a membership organisation that promotes commerce in 
WA.29 Having established that this was a charitable purpose, Chaney 
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P focused his inquiry on whether this was the CCIWA’s main 
purpose. 30  The Commissioner, who rejected CCIWA's original 
application for exemption from payment of payroll tax, argued that 
the CCIWA’s charitable purpose was incidental to another purpose, 
being the provision of services to members.31 However, Chaney P 
rejected this argument, and on the contrary, found that the advice, 
information and services provided to individual businesses, whilst 
providing ancillary private benefits, were an ‘integral part’ of 
creating a successful business community and were aligned with its 
core purpose of promoting industry and commerce. 32  Here, a 
membership subscription, for example, only indirectly furthered the 
charitable purpose of promoting industry and commerce, through an 
increase in revenue. Nonetheless, Chaney P found that provision of 
services to members was ‘ancillary to, and possibly a necessary part 
of fostering trade and commerce generally for the benefit of the 
wider community’.33 

The Australian position can be contrasted to the narrower approach 
taken by New Zealand courts, which does consider the nature of the 
activities in determining whether there is a sufficient link between 
the ancillary benefits and the charitable purpose. In Canterbury 
Development Corporation v Charities Commission (‘Canterbury’),34 
the ancillary activities did not provide a sufficiently direct public 
benefit, but rather a general economic lift for the Canterbury region. 
In order to create jobs for the unemployed, the Canterbury 
Development Corporation had decided to provide financial 
assistance to individual businesses. The Court ultimately decided that 
this was an uncertain and excessively remote mode of achieving their 
so-called charitable purpose.35 In Re Queenstown Lakes Community 
Housing Trust (‘Queenstown Lakes’), 36  the fact that householders 
were selected for housing on the basis that they would contribute to 
the social, cultural, economic and environmental wellbeing of the 
district conferred an ‘indirect’ and insufficiently ‘tangible and clearly 
defined benefit’.37 The Canadian Supreme Court has also stated that 
                                                             
30 Ibid. 
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the commercial activities must be in direct furtherance of a 
charitable purpose.38  

An even narrower test was applied in the English case of Inland 
Revenue Commissioners v Oldham Training and Enterprise Council 
(‘Oldham’). 39  The Council engaged in activities such as business 
skills training of the unemployed, providing them with advice and 
cash allowance to create businesses that would employ other 
unemployed people. 40  The claimed charitable purpose was the 
promotion of industry, commerce and enterprise. In analysing the 
constitution of the Council and its operation, the Court concluded 
that the benefit conferred on the community by such activities was 
too remote, as it was insufficient that the improvement of 
employment prospects was only a ‘motive’ or a ‘likely beneficial 
consequence’.41 Conversely, the Court in Canterbury indicated that 
by comparison to the Canterbury Development Corporation, the 
Council in Oldham was a ‘considerably more powerful case’ in 
favour of charitable status as far as the public benefit requirement 
was concerned as the activities specifically targeted the 
unemployed. 42  Therefore, the commonality between the ancillary 
activities and the charitable purpose was insufficient in that case.  

2 Implications 

The effect of the Word Investments decision is to it broadens the 
principle permitting incidental and ancillary non-charitable objects or 
purposes.43  An entity is not precluded from charitable status if it 
engages in activities that do not directly affect its charitable 
purpose.44  Is this decision problematic? There is a divergence of 
views in response to that question. One view in favour of the Word 
Investments approach is that ‘a qualifying test grounded in matters of 
degree’ is unnecessary, as long as the ‘profits’ flowing from 
commercial activities are wholly allocated to the charitable 
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purpose.45 Others have a ‘broader anxiety over the range of ends and 
means’ that can be pursued by charities.46 In a practical sense, there 
is concern that entities will form as a charity for the purpose of tax 
evasion, utilising charitable activities or purposes as a guise for the 
true non-charitable activities or purposes that are at the core of their 
function.47 However, the fact that the Federal Government initially 
proposed and subsequently abandoned an unrelated commercial 
activities test may attest to the insignificance of this concern.48 On 
the contrary, one might take the view that broadening the range of 
activities available to charities incentivises the creation of more 
charities, contributing to the growth of the not-for-profit sector. A 
thriving not-for-profit sector is crucial, particularly in its role of 
addressing the shortcomings of the market economy.49  

Whilst there is contention over the substance or form of the 
qualitative aspect of this test, what it does reveal is that taking a 
holistic view is the best way to proceed in this analysis. This is 
illustrated by way of comparison with the ‘orthodox’ approach 
adopted in older cases. 50  Pursuant to the ‘orthodox’ approach of 
determining charitable status, courts looks solely to the ‘ends or 
purposes’,51 without regard to the activities, ‘indirect consequences’ 
or ‘ultimate purposes’ of the entity.52 This hard-line approach does 
not permit any middle ground analysis of potential ancillary or 
incidental purposes or benefits. Activities are a useful tool in 
distinguishing between main and subsidiary objects, as they speak to 
the way in which these objects have been achieved or attempted.53 
For example, it takes into account the legitimate situation where a 
body has non-charitable purposes that are subsidiary to the dominant 
charitable purpose,54 or conversely, where an organisation is using 
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charitable purposes as a cloak for non-charitable purposes. 55  For 
example, upon analysing the constitution of the Law Institute of 
Victoria (‘LIV’) in Law Institute of Victoria v Commissioner of State 
Revenue56 (‘Law Institute of Victoria’), the Court found that the 13 
listed objects of the LIV, of and by themselves, did not assist in 
determining, with clarity, the main or dominant purposes of the 
LIV. 57  Rather, the Court assessed the LIV’s overall position 
‘holistically’ 58  and looked to the LIV’s membership activities, 
concluding that they constituted a ‘substantial independent objective’ 
and one of the ‘main drivers’ of the LIV.59 

B Quantitative analysis  

Quantitative analysis focuses on the way in which courts weigh up 
the aggregate of private benefits against public benefits of an 
organisation. Unfortunately, a convenient judicial resource that 
comprehensively catalogues recognised private benefits is yet to be 
developed. Therefore, courts rely on the given factual matrix or 
unique set of circumstances to quantify the private benefits. Pursuant 
to the holistic approach, it is essential to examine the constitution of 
an entity as a whole, as exclusive analysis of an organisation’s 
objects may not underscore the existence of a potential private 
benefit or adequately reflect the magnitude of the private benefit. 
Notions of ‘public’ and ‘private’ are not static or fixed,60 and will 
strongly correlate to given political, social and economic contexts. 
The holistic view takes this into account, thus reinforcing its 
suitability in preference to the ‘orthodox’ approach.   

There is no a ‘bright line’ test.61 Australian courts do not apply some 
‘notional cap’ to determine the balance between private and public 
benefits. 62  Courts must deduce the appropriate balance between 
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private and public benefit. This value judgment is inevitably 
subjective, especially if there is minimal judicial guidance by way of 
precedent. 63  Therefore, a major downfall of this approach is the 
likelihood of inconsistent application, yielding to a high degree of 
unpredictability. 

An English judge suggests that the question should be approached in 
terms of whether the private benefits were so ‘substantial’ as to 
outweigh the public benefit.64 The Court also used this term in Law 
Institute of Victoria, stating that the membership activities 
constituted a ‘substantial’ area of the LIV’s operation, to the extent 
that it was no longer ancillary to its charitable objects.65 However, 
the dominant view is that this approach is more useful for the 
purposes of qualitative analysis, rather than quantitative analysis.66 In 
recent times, New Zealand courts have considered adopting a 
percentage measurement to determine ‘which side of the line the 
existence of personal benefits fall[s]’. 67  In Re Education New 
Zealand Trust, Dobson J indicated that if the purpose of the 
organisation is represented in 30 per cent or less of the activities or 
constitution, it ‘cannot…be characterised as independent’.68 Whilst 
an objective criteria promotes certainty in the process, it  does not 
take into account the ‘various permutations’ associated with ‘public’ 
and ’private’, 69  and the variable nature of these concepts, as 
discussed.  

Being intrinsically fact-dependent, the vague and uncertain nature of 
the holistic approach is also burdensome on judicial resources, 
involving a great deal of mental rigour and time on the part of 
judges. Given there is little to assist judges in determining the 
threshold to satisfy the test,70 a string of English cases have indicated 
their support for adopting a ‘benignant construction’ of a body’s 
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founding documents ‘in favour [of the] charity’ in ambiguous 
cases.71 However, this approach disparages the integrity of the public 
benefit requirement and its crucial role in determining whether an 
entity should receive charitable status for the purposes of revenue 
law tax concessions or exemptions.72  

IV PROFESSIONAL ASSOCIATIONS: A 
DIFFERENT DEMARCATION 

As can be seen from the above discussion of case law, the issue of 
distinguishing public and private benefits has been approached on a 
case-by-case basis, involving rigorous engagement with a given set 
of factual circumstances. However, some general classes of cases can 
be traced in the common law, categorised according to the type of 
body in question. Professional associations have been a recent body 
of contention.  

In relation to professional associations, there is a strong case for 
adopting a narrower test when determining whether benefits flowing 
to members are ancillary. Members are not a relevant section of the 
public and the benefits accrued by virtue of their membership are 
private in nature.73  This view stems from a general concern that 
whilst professional associations have an obvious public benefit, the 
benefits that are conferred on their members are not always 
apparent.74 

There are several grounds for imposing a narrower qualitative test on 
professional associations seeking charitable status. Firstly, the entity 
already enjoys exclusive privileges by virtue of its status as a 
professional association. 75  Therefore, additional benefits would 
accrue to the association if also declared a charity. It is difficult to 
justify the award of further benefits to professional associations over 
other charitable organisations.  
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Secondly, associations can readily use charitable objects as a ‘cloak’ 
for non-charitable objects, powers and activities, 76  as discussed 
above. 

Thirdly, associations in this context are clearly a significant concern 
for legislators. The fact that professional associations lie close to the 
boundary was noted whilst drafting the definition of ‘charities’ in the 
Charities Act 2013 (Cth).77 In 2015, Western Australia (as well as 
the Northern Territory and Australian Capital Territory) introduced 
legislation restricting state tax concessions for professional 
associations. This was allegedly a reaction to the decision in the 
CCIWA case, which adopted the ‘incredibly’ wide test from Word 
Investments for determining the link between ancillary powers and 
activities and the ultimate charitable purpose.78  

Fourthly, the fact that benefits are conferred on a private class of 
individuals that are members is advantageous to associations trying 
to obtain charitable status. Arguably, it is easier to show that private 
benefits accruing to members is in furtherance of a charitable 
purpose than benefits accruing to non-members. This gives rise to 
issues on several levels. Professional associations are unlikely to be 
charitable because, commonly, the ‘motivation’ or ‘activities’ of 
these entities results only in ‘indirect value to the general public’.79 
However, the Word Investments decision does not require a nexus 
between the activity conferring a private benefit and the charitable 
purpose for public benefit. Therefore, private benefits may be ‘too 
readily’ characterised as a means to the public benefit. 80  For 
example, the prospect of private benefits entices individuals to join, 
which increases the membership base and bolsters the financial 
position of the association, through payment of membership fee. 
These consequences allow the entity to further its broader public 
benefit of promoting industry or commerce indirectly through these 
private benefits.81  
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The Victorian Women Lawyers’ Association Inc v Federal 
Commissioner of Taxation illustrates this. 82  In that case, the 
Victorian Women Lawyers’ Association Inc was declared a charity. 
Justice French identified the association’s main object as a charitable 
purpose, namely to ‘remove barriers and increase opportunities for 
participation by and advancement of women in the legal profession 
in Victoria’.83 The Commissioner had argued that the association was 
not charitable because its objects, which yielded private benefits to 
its members, lacked a direct public benefit. 84  Specifically, ‘the 
provision of a meeting ground for women lawyers, their continuing 
education and development and providing for their entry and 
advancement within the legal profession’ did not directly further the 
protection and advancement of persons practicing in the profession.85 
However, French J rejected this argument and held that these objects 
conferring private benefits were incidental to the charitable 
purpose.86 

Further, the concept of ‘private benefit’ is different in a setting where 
the private class is something other than the members of the 
organisation. In those cases, to be sufficiently ‘public,’ the benefit 
must be directed to a section of the community that is economically 
or socially deprived. In Canterbury Development Corporation v 
Charities Commission (‘Canterbury’), the Court expressly stated that 
the outcome of the case may have been different if the benefit 
targeted an identifiable economically-deprived area in New 
Zealand.87 The Court distinguished the public benefit established in 
the Australian decision of Tasmania Electronic Commerce Centre,88 
as the purpose of encouraging electronic commerce was directed to 
improving Tasmania’s ‘deprived’ economy.89  By virtue of falling 
into a class of cases that involves members, associations do not have 
this extra requirement to prove. The gap between public and private 
benefits is smaller, and it is arguably easier for an association to 
show that private benefits are in furtherance of a public benefit to the 
community.  
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These reasons justify taking a stricter approach when assessing the 
private benefits conferred by associations. At state level, this has 
been achieved to some extent by way of legislative response.90 The 
effect of the legislation is that professional associations are excluded 
from state tax concessions, unless they apply for assessment by the 
Finance Minister to be re-included.91  However, conferring on the 
executive what is traditionally a determination reserved for the 
judiciary is contrary to the doctrine of separation of powers.92 

Alternatively, this might be resolved by applying a stricter judicial 
test to cases involving professional associations. For example, courts 
could apply the narrower approach to qualitative analysis articulated 
in Canterbury and Queenstown Lakes, which would require the 
association to show that the activities conferring private benefits 
provide a ‘direct, substantial and provable benefit to the 
community’.93 

V CONCLUSION 

On balance, it appears that taking a holistic approach to the inquiry 
of charitable status is most fitting. The inconsistent and 
unpredictable outcomes flowing from this approach are perhaps its 
largest flaw. It appears impossible to manufacture a single set of 
uniform judicial scales to weigh public benefits against the private 
benefits in each instance. One commentator doubts whether there 
will ever be a ‘truly prescriptive test’.94 Nevertheless, its flexibility 
makes it most suitable for this inquiry, especially as ‘it cannot be 
assumed that distinguishing public from private in this context 
always involves the same inquiry’.95 It allows for multiple lines to be 
drawn, and therefore for narrower tests to be applied in relation to 
certain entities, such as professional associations, to adequately 
reflect policy concerns. This approach has been recognised in 
preference to other ad hoc initiatives,96 because it arguably provides 
a degree of consistency in this area by creating a body of precedent 
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that future courts can rely on by way of analogy. Whilst the 
uncertainty associated with this approach is unsettling and 
burdensome, it is ‘pretty much everything worth arguing in the 
law’.97 
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For a patent to be valid, it must be an invention which, among other 
things, is a ‘manner of manufacture’. The grant of a patent gives the 
patentee the exclusive right to exploit the invention. The patent 
system seeks to reward innovation by granting a monopoly, whilst 
encouraging future invention and research. Patent rights within the 
pharmaceutical industry are a contentious issue vis-à-vis the 
exploitation of the patent system to drive up the price of consumer 
pharmaceuticals and impeding future research. D’Arcy v Myriad 
Genetics Inc limits the protection of the patent system by considering 
a policy and legislative-oriented approach to the patent 
requirements of s 18(1)(a) of the Patents Act 1990 (Cth).  

I INTRODUCTION 

An invention is patentable for the purposes of a standard patent if it 
meets the requirements set out in in s 18(1)(a) of the Patents Act 
1990 (Cth) (‘Patents Act’). Section 18(1)(a) requires that an 
invention be a manner of manufacture within the meaning of s 6 of 
the Statute of Monopolies. 1  National Research Development 
Corporation v Commissioner of Patents2 (‘NRDC’) is the leading 
Australian case on the meaning of manner of manufacture. The 
NRDC interpretation of ‘manner of manufacture’ requires that the 
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relevant invention produce an end result that is an artificially created 
state of affairs of utility in a field of economic endeavour.3 

The High Court of Australia’s decision in D’Arcy v Myriad Genetics 
Inc4 (‘D’Arcy’) expanded the law with respect to patentability set out 
in s 18(1)(a). Ms Yvonne D’Arcy appealed the decision of the Full 
Court of the Federal Court of Australia that molecules bearing a 
sequence of nucleotides coding for a BRCA1-polypeptide gave rise 
to a patentable invention if the sequence carried certain mutations or 
polymorphisms indicative of susceptibility to breast cancer.5 Myriad 
Genetics Inc (‘Myriad’) contended that the isolation of the mutated 
BRCA1 gene satisfied the manner of manufacture requirements for 
the purposes of the patent system. The High Court unanimously 
overturned the decision of the Federal Court, determining that the 
isolated BRCA1 gene sequence did not qualify as a manner of 
manufacture for the purposes of s 18(1)(a) of the Patents Act. 

This article considers the impact of that decision, and the decision in 
NRDC, on research investment and the dissemination of knowledge. 
Furthermore, it considers the impact on research and knowledge of 
the policy extensions for patent applications for ‘new classes of 
cases’ as seen in D’Arcy. Ultimately, the full impact of D’Arcy will 
be determined in time, as more cases are brought in its wake. 

II THE REQUIREMENTS OF 
PATENTABILITY 

The requirements for patentability have been subject to considerable 
debate and expansion. Essentially, ‘there is no exhaustive or positive 
definition of invention’.6 Section 18(1)(a) of the Patents Act states 
that: 

[…] an invention is a patentable invention for the purposes 
of a standard patent if the invention, so far as claimed in any 
claim: 

(a) is a manner of manufacture within the meaning of 
section 6 of the Statute of Monopolies. 
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Based on s 6 of the Statute of Monopolies,7 for an invention to be 
patentable it must be a ‘manner of manufacture’. 8  The seminal 
Australian case on the meaning and application of ‘manner of 
manufacture’, NRDC, involved the discovery of a method for 
applying chemicals to soil such that it killed weeds and left crops 
intact. The chemicals used in the process were already well-known. 
The basis of the patent application was for the method of applying 
the chemicals in a way that had never been done before. National 
Research Development Corp were successful in their appeal to the 
High Court of Australia, and letters patent were granted. 

That decision propounded a set of principles for the limitation of the 
kinds of ‘advances’ in technology that can be deemed patentable.9 
The principles derived from NRDC can be characterised as ‘product 
or process’ and ‘economic utility’.10 The High Court concluded that 
an invention is a ‘manner of manufacture’ where it gives rise to an 
artificially created state of affairs producing an economically useful 
result. 11  NRDC continued to refer to the Statute of Monopolies, 
asking whether the invention was the proper subject of letters patent 
according to that statute. 12  However, it also emphasised the 
flexibility of the ‘manner of manufacture’ test, allowing for the 
unpredictability of future inventions.13 The judgment provided that 
any physical phenomenon was capable of being patented – an 
invention need not be a ‘thing’ in the sense of an article.14  

A Product or process 

The ‘product or process’ test is effectively a consideration of 
‘whether the invention as claimed is for a product made, or a process 
producing an outcome as a result of human action’. 15  For an 
invention to constitute a product or process, it must produce or 
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consist of an ‘outcome, which can be characterised…as an 
“artificially created state of affairs”’.16 An artificially created state of 
affairs is best identified by some ‘physical effect in the sense of a 
concrete effect or phenomenon or manifestation or transformation’.17 

The product or process that is artificially created must be ‘something 
more than a mere discovery’.18  For something to be ‘sufficiently 
artificial’, it must be regarded as different from nature.19 What is 
‘essential to the concept of manner of manufacture’ is that the claim 
has a ‘quality of inventiveness, which distinguishes it from a mere 
discovery…or law of nature’.20 For example, in D’Arcy, the isolated 
BRCA1 gene was characterised as a mere discovery, because it was 
an isolation of something occurring naturally. Myriad’s attempt at 
claiming a patent can be compared to a person uprooting a plant and 
placing it in a pot and claiming, ‘I have invented this plant’. That 
action would clearly not satisfy the manner of manufacture test.  

B Economic utility 

Additionally, there is the requirement of economic utility for the 
satisfaction of the ‘manner of manufacture’ test. Not only does an 
invention require some form of artificiality, it must lead to ‘an 
economically useful result’.21 For example, in NRDC, the herbicide 
had an economically useful result by ‘provid[ing] a remarkable 
advantage…[for] the cultivation of the soil for the production of its 
fruits’.22 NRDC further described ‘economic utility’ as being present 
where the invention is of industrial, commercial, or trading character, 
is a useful art, and is not a fine art. A fine art might be properly 
protected by copyright, which does not focus on the utility of a work. 
Although fine art is useful in the sense that it might be enjoyed for 
the sake of sensory pleasure, to be patentable, an invention must 
provide some kind of economic use or advantage.  

                                                             
16  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [6] (French CJ, Kiefel, Bell and 

Keane JJ) citing National Research Development Corporation v Commissioner 
of Patents (1959) 102 CLR 252, 276–7.  

17  Grant v Commissioner of Patents (2006) 154 FCR 62, [32] (Heerey, Kiefel and 
Bennett JJ). 

18  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [126] (Gageler and Nettle JJ). 
19  Ibid. 
20  Ibid [131] (Gageler and Nettle JJ). 
21  Ibid [22] (French CJ, Kiefel, Bell and Keane JJ). 
22  National Research Development Corporation v Commissioner of Patents (1959) 

102 CLR 252, 275 (Dixon CJ, Kitto and Windeyer JJ). 
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III EXPANSION OF THE REQUIREMENTS 

The plurality of the High Court of Australia in D’Arcy articulated 
several new factors to be considered when inquiring as to whether an 
invention is a ‘manner of manufacture’, for the reason that ‘a new 
class of claim involves a significant new application or extension of 
the concept of “manner of manufacture”’.23 The Court expanded on 
what may be deemed a ‘manner of manufacture’ in the context of 
advancing technology; the patent application sought to significantly 
extend the concept itself. The Court’s considerations included 
statutory consistency,24 coherence with the existing law,25 and the 
legislature’s role.26  

A The flexibility of ‘manner of manufacture’ 

On one hand, the guidelines for determining ‘manner of 
manufacture’, established in NRDC, have been praised as 
‘flexible’.27 The adaptability and flexibility of the basic requirements 
have benefited Australia, ‘provided patents are granted for real 
innovation…[because] there is no conflict between patents and 
competition from the welfare economics perspective’.28 This flexible 
approach ‘stimulates inventive activity that usually would have been 
more costly to induce by other means’.29 When the law is construed, 
‘we need to ensure that the boundaries of patentable subject matter 
are fluid enough to encompass scientific and technological 
breakthroughs’.30 The benefit of fluidity is that it accounts for future 
developments unthought-of of by the legislature. 

An example of the flexibility of the NRDC approach is demonstrated 
by the application of that decision in other cases. That case has stood 

                                                             
23  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [28] (French CJ, Kiefel, Bell 

and Keane JJ). 
24 Ibid. 
25  Ibid. 
26  Ibid [25] (French CJ, Kiefel, Bell and Keane JJ) citing Diamond v Chakrabarty 

(1980) 447 US 303, 315 (Burger CJ). 
27  Intellectual Property and Competition Review Committee (‘IPCRC’), Parliament 

of Australia, IPCRC Report (2000), 146–9. 
28  Ibid 138. 
29  Ibid. Other means include protection through trade secrets and government 

subsidization.  
30  Brad Sherman, ‘Before the High Court: D’Arcy v Myriad Genetics’ (2007) 37 

Sydney Law Review 135, 136.  
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the test of time and has lent itself to application in several modern 
cases involving recent advances in technology. For example, in 
CCOM Pty Ltd v Jiejing Pty Ltd,31 the requirement of ‘manner of 
manufacture’ was applied to a program where keyboard operations 
were used to retrieve Chinese characters. In that case, ‘the Court 
relied upon the principles enunciated in the NRDC decision and 
found an artificially created state of affairs with economic 
significance’.32  The NRDC principles have also been successfully 
applied in numerous incidences, ranging from business methods33 to 
medical treatment. 34  The fact that principles from 1959 can be 
applied, not only to future technology, but to realms of technology 
substantially different from horticulture, demonstrate the flexibility 
of the patent system through the ‘living’ nature of ‘manner of 
manufacture’. 

B The boundaries of ‘manner of manufacture’ 

Despite the benefits of flexibility discussed above, the NRDC 
requirements must have boundaries for an effective patent system to 
exist. Considering that the patent criteria must apply universally to 
all potentially patentable subjects:  

[t]he continuing debates on whether methods of medical 
treatment, business systems and genes should be patentable 
subject matter demonstrate that there is no universal 
acceptance of an approach that would accept that anything 
under the sun invented by man is patentable.35  

Although NRDC’s approach to assessing patentability with specific 
regard to manner of manufacture is flexible, it does not constitute an 
acceptance of everything created by man as patentable. The 
guidelines have inherent boundaries that are demonstrated by cases 
such as D’Arcy. D’Arcy makes it clear that subject matter is not 
patentable where it is a mere discovery, as opposed to some ‘manner 
of manufacture’ as defined in NRDC.  

                                                             
31  (1994) 28 IPR 481. 
32  Andrew Stewart et al, Intellectual Property In Australia (LexisNexis, 5th ed, 

2014) 372.  
33  Grant v Commissioner of Patents (2006) 154 IPR 62. 
34  Apotex Pty Ltd v Sanofi-Aventis Australia Pty Ltd [2013] HCA 50. 
35  Ann Monotti, ‘The Scope of ‘Manner of Manufacture’ under the Patents Act 

1990 (Cth) after Grant v Commissioner of Patents’ (2006) 34 Federal Law 
Review 461, 467. 
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C The impact of the ‘manner of manufacture’ 
requirement on invention and innovation 

The impact of the traditional guidelines on the application of the 
‘manner of manufacture’ requirement, from an investment 
perspective, is positive. The guidelines provide for a very broad 
scope for patentable subject matter, in line with the Australia-United 
States Free Trade Agreement.36 The fact that the guidelines allow for 
consideration of such broad subject matter as being patentable – such 
as software, business methods, and biotechnology –– encourages 
investment into research. Research is incentivised by the protection 
afforded by the patent system’s flexibility, because if a person is 
spending considerable amounts of money on creating something 
previously unthought of, they can take solace in the flexible 
application of ‘manner of manufacture’ to future technology and 
unexplored innovations.  

This may seem contrary to the decision Myriad received –– they 
were not afforded protection, despite spending considerable amounts 
of time and money on research. However, as stated above, the 
‘manner of manufacture’ requirements must have some boundaries, 
and Myriad was inappropriately seeking protection under the patent 
system.  

D An evaluation of the NRDC interpretation of 
‘manner of manufacture’ 

The NRDC requirements are flexible enough to provide protection 
for future technology, but impose suitable boundaries to limit grants 
of patents. The principles are applied by a plethora of patent cases.37 
Furthermore, the fact that the legislature did not drastically change 
the definition of invention from the now-repealed Patents Act 1952 
(Cth) in the 1990 version of the Act demonstrates an acceptance by 
the legislature of the application of ‘manner of manufacture’, as 
propounded in NRDC.38 The acceptance of NRDC’s approach has 

                                                             
36  Australia-United States Free Trade Agreement, signed 18 May 2004, (entered 

into force 1 January 2005) art 17.9.1. 
37  The NRDC principles have been cited, considered, and applied in over 50 cases – 

some of which are from different jurisdictions such as New Zealand. 
38  The only change made was in reference to a ‘new’ manner of manufacture, 

which arguably only applies to inventiveness, and does not impact on the original 
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been indirectly heralded by the Intellectual Property and Competition 
Review Committee, in that the first limb of the patent system’s 
flexibility is a result of the formulations of NRDC.39 

The flexibility present in the test for ‘manner of manufacture’ 
rewards research by demonstrating that the judiciary is open to 
considering questions as to genuine applications for patent protection 
for new technology, whilst keeping the patent system limited enough 
such that ‘land grabs’ like Myriad’s do not succeed.40 Likewise, it 
incentivises the dissemination of knowledge by ensuring that the 
patent system retains its values by not bending to the will of a 
company attempting to patent something naturally occurring.41 The 
incentivisation of knowledge dissemination is not first-hand –– it lies 
in the fostering of the ability of other researchers and innovators to 
utilise the processes for further research, without being improperly 
impeded by the judiciary placing limitless patents in the hands of one 
company. By refusing to grant a monopoly over the gene discussed 
in D’Arcy, the High Court has allowed for the continued use of the 
BRCA1 genes for other research by other individuals, thus aiding the 
dissemination of scientific knowledge.42 It is in the best interests of 
the scientific community that this approach was adopted. Medical 
researchers are able to use the isolated BRCA1 gene, and indeed 
other isolated genes, for other scientific research without worrying 
about patent infringement. This has the potential to keep costs down 
by allowing all sectors of the scientific community to develop new 
technology without needing to pay licence fees. Ultimately, the 
development of further knowledge is in the public interest; everyone 
will benefit from improvements to health stemming from new 
discoveries. To that end, the NRDC requirements successfully draw a 
balance of stimulating research by rewarding the patentee without 
limiting the potential for the dissemination of knowledge.  

                                                                                                                     
NRDC reading of ‘manner of manufacture’. See, eg, N V Philips 
Gloeilampenfabrieken v Mirabella International Pty Ltd (1995) 183 CLR 655. 

39  IPCRC, Parliament of Australia, IPCRC Report (2000), 149. 
40  Some have described the patent attempt as a ‘land grab’ - see Catherine Logan, 

‘Isolated Genetic Material: invention or land grab?’ (2014) 27 Australian 
Intellectual Property Law Bulletin 284. 

41  When considering Gordon J’s hypothetical, the ultimate effect of granting a 
patent to Myriad may have been to impede the dissemination of scientific 
knowledge. 

42  Note, however, that this does not limit the application of D’Arcy to scientific 
knowledge. 
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IV THE HIGH COURT’S 
CONSIDERATIONS IN D’ARCY 

The other factors that D’Arcy considered should be applied to classes 
of claims that involve a ‘significant new application or extension of 
the concept of “manner of manufacture”’. This proviso grounds the 
Court’s application to select cases, rather than drastically changing 
NRDC’s formula. The Court in D’Arcy was reluctant to provide a 
blanket ‘yes-or-no’ approach to the inherent patentability of genes – 
hence the consideration of policy and a consistent rejection of such 
generalisations. 43  It remains to be seen whether genes might be 
patentable in different circumstances, or if policy will dictate that 
such subject matter remains off-limits to the patent system.  

A The trade-off between policy objectives 

D’Arcy considers whether patentability would be consistent with the 
purposes of the Patents Act by contemplating whether the granting of 
monopoly would have ‘potentially chilling effects on innovation’.44 
The Court factored policy considerations into their decision because 
of the possible ‘flow-on consequences for the balance that the Act 
seeks to strike’.45  If there were a significant risk that granting a 
patent would result in a debilitation of the balance, the decision 
should ‘weigh against inherent patentability’.46 

These policy considerations are rooted in the tension present in the 
inherent trade-off between ‘encouraging and rewarding inventors 
without impeding advances and improvements by skilled, non-
inventive persons’. 47  The intended effect of placing these 
considerations within the scope of the ‘manner of manufacture’ 
principles is to emphasise and improve this balance. 

                                                             
43  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [29] (French CJ, Kiefel, Bell 

and Keane JJ). 
44  Ibid [28] (French CJ, Kiefel, Bell and Keane JJ). 
45  Ibid [29] (French CJ, Kiefel, Bell and Keane JJ). 
46  Ibid. 
47  Lockwood Security Products v Doric Products [No 2] (2007) 235 CLR 173, 194 

(Gummow, Hayne, Callinan, Heydon and Crennan JJ).  
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B From the perspective of scientific researchers 

In D’Arcy, Justice Gordon proposed the hypothetical of a researcher 
who may be researching the same BRCA1 gene. 48  Should that 
researcher happen to isolate the same gene, they would effectively be 
infringing the patent. To grant a patent to Myriad would be to 
seriously impact investment in further research by limiting the ability 
of other research companies to undertake work –– there would be no 
point in other persons investing in further research, if that research 
would result in a breach of patent. If research abilities were limited 
because of potential infringement of patent, the impact on the 
dissemination of knowledge would be severely limited. The two 
ideologies are inherently intertwined and the patent system is created 
to maintain the two.49 On the one hand, without patent protection, 
there would be no point in research because one would not be free to 
exploit the result of that research or invention. On the other hand, if 
blanket patents are granted with respect to discoveries and naturally 
occurring ‘things’, it would not work to reward further research or 
dissemination of knowledge –– in fact, it would do the opposite by 
fettering the abilities of future innovators.  

By introducing policy considerations, the Court properly ensured the 
patent system remains effective with respect to the furthering and 
dissemination of knowledge, whilst also ensuring that investment in 
research is rewarded – not in the eyes of Myriad, but from the 
perspective of the entire medical community, and indirectly, the 
public.50 

It is imperative that courts give weight to policy considerations, as 
they did in D’Arcy, with respect to the application of the ‘manner of 
manufacture’ requirement in novel cases. If the patent had been 
granted, the monopoly would have given Myriad the 

capacity to exclude the scientific community from 
contributing to the development and improvement of related 
[…] technology […] challenging the widely accepted 

                                                             
48  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [259] (Gordon J).  
49  Consider Lockwood Security Products v Doric Products [No 2] (2007) 235 CLR 

173, 194 (Gummow, Hayne, Callinan, Heydon and Crennan JJ).  
50  Consider the ethical expectations in the medical community to disseminate 

knowledge. See Tim Vines, ‘Hippocratic Obligation to Shareholder Profit?’ 
(2014) Journal of Law and Medicine 797, 805. 
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therapeutic benefits from "open science" and information 
sharing.51 

Had the Court accepted the application, the patent system would 
essentially be working to limit the dissemination of knowledge. 

C Legislative history 

Myriad argued that the failed reforms to the patent legislation with 
regard to gene patenting indicated an intention by the legislature to 
not exclude gene patenting from the ambit of the patent system.52 
However, the Court stated that the scope of the decision applied only 
to a number of Myriad’s specific claims , and not gene patenting as a 
whole.53 This may be indicative of an alignment of the Court’s views 
with the legislature, in that gene patenting as a whole should not be 
outlawed.54 The ultimate effect of this consideration of legislative 
history increases the flexibility of the patent system.55  

V THE IMPACT OF D’ARCY 

Although D’Arcy does not drastically impact the NRDC 
requirements, its entire impact is yet to be felt. Time will tell whether 
the principles stipulated in the judgment will enshrine D’Arcy v 
Myriad as a modern Darcy v Allein.56 In any case, D’Arcy embodies 
an application of the NRDC requirements to a novel kind of 
circumstance and foreshadows the difficulties bound to be faced by 
the patent system as a result of technology furthering areas of 
research. The decision indicates the High Court’s current position on 
the patentability of genes and provides a point of first reference for 

                                                             
51  Thomas Faunce, ‘Myriad Voices Against Gene Patents in the High Court’ (2015) 

23 Journal of Law and Medicine 322, 327. 
52  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [36] (French CJ, Kiefel, Bell 

and Keane JJ). 
53  Ibid [37] (French CJ, Kiefel, Bell and Keane JJ). 
54  Note the failed attempts at introducing patent exclusions such as the Patents Bill 

1990 (Cth) and the Patent Amendment (Human Genes and Biological Materials) 
Bill 2010 (Cth). 

55  Note the case-by-case nature of the application of the patent requirements. 
56  (1602) 74 ER 1131. Darcy v Allein is an early landmark case that is authority for 

the improper grant of monopoly. Queen Elizabeth granted a monopoly to Edward 
Darcy, giving him the sole right to import playing cards. The monopoly was 
successfully challenged by the defendant, Thomas Allein. Further discussion of 
that case is beyond the scope of this article.  
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any similar cases to be brought in the future, of which there will no 
doubt be many as medical science advances.  

The immediate impact of the decision prevents a de facto monopoly 
over the BRCA1 gene sequence, such that to include the gene within 
the ‘manner of manufacture’ scope would be to extend it 
conceptually – a decision best left in the hands of the legislature.57 
However, the dicta of the plurality has already been referenced in a 
Federal Court case. The effect of the citation was to denounce an 
application of D’Arcy, in that the claim for patent over the software 
in question was not ‘a new class of case’.58 Although yet to be tested, 
the decision has been lauded by some in that it ‘may make it less 
likely that patents over genetic information will facilitate data 
hoarding and an information monopoly’.59  Furthermore, the High 
Court has been credited for setting Australian law at odds with 
jurisdictions such as Europe and China, where isolated gene 
sequences are currently patentable. 60  The patentability of isolated 
gene sequences clearly presents problems with respect to 
incentivising, and even allowing, essential medical research.  

In terms of policy, the direct implications of the D’Arcy judgment 
have limited the potential for ‘data hoarding’, thus promoting the 
dissemination of information. This may also incentivise other 
organisations to invest in valuable research regarding the BRCA1 
gene for other areas of medical study. In essence, the extension of 
the original NRDC criteria in D’Arcy for new classes of cases only 
works to incentivise investment in research and promotes the 
dissemination of knowledge. The only real loser is Myriad, in that 
their investment in the research was not rewarded –– but it is not the 
job of the patent system to reward all research, just research which 
results in an artificially created state of affairs of economic 
significance.61  

                                                             
57  D’Arcy v Myriad Genetics (2015) 89 ALJR 924, [28] (French CJ, Kiefel, Bell 

and Keane JJ). 
58  Commissioner of Patents v RPL Central Pty Ltd [2015] FCAFC 177, [115] 

(Kenny, Bennett and Nicholas JJ). 
59  Faunce, above n 51, 328. 
60  Ibid. 
61  National Research Development Corporation v Commissioner of Patents (1959) 

102 CLR 252. 
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On the genetic research level, the influence of D’Arcy will be felt 
first-hand. It is yet to be considered whether the influence will span 
across other areas of innovation with the same gusto.  

VI CONCLUSION 

The ‘traditional’ patent requirements of NRDC have stood the test of 
time –– they have been applied in cases for nearly 60 years, standing 
up to legislative reform and review. 62  Further, they have 
demonstrated their strength through flexibility, in that they have been 
applied to a variety of different inventions and innovations. 

The impact of D’Arcy, however, is yet to be completely felt. By 
critical assessment of D’Arcy’s extension of the patent criteria, it is 
clear that the impact on research investment and knowledge 
dissemination in the field of genetic research is relatively positive, as 
other companies are free to use the BRCA1 gene to conduct other 
research and thus disseminate that scientific knowledge without fear 
of the patent system being used against them. The only negative 
impacts will be felt by Myriad, who would have spent huge amounts 
of money on the research in the attempt to have the gene patented –– 
but, considering the potential negative impacts on the patent system 
should their claim have succeeded, is it really that negative? 

It is ultimately unclear whether the extension of the patent 
requirements for new classes of cases will incentivise and reward 
investment in research or the dissemination of knowledge. Perhaps if 
the question is asked in five years, we could reach a more 
substantiated conclusion.  

                                                             
62  Consider, for example, the IPCRC report and the enactment of the current 

Patents Act over the former 1952 version. 
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THE TORTFEASOR’S GRATUITOUS 
CARE 

 

Heather Kerley* 

 

Damages in Tort Law—Gratuitous Care—Gratuitous Services—
Tortfeasor—Griffiths v Kerkeymeyer Damages—Kars v Kars—Hunt 
v Severs 

 

In tortious actions, it is common practice to award damages for 
gratuitous care and services. This situation is complicated when the 
tortfeasor is the carer. Gratuitous damages are often referred to as 
Griffiths v Kerkemeyer damages, and such damages often form a 
substantial component of the overall damages. The House of Lords 
in Hunt v Severs ruled that such damages belong to the carer and 
that the plaintiff is under a legal obligation to provide such damages 
to the carer. In Kars v Kars, the High Court of Australia disagreed 
with this approach, stating that the damages belong to the plaintiff. 
In Australia, it now appears clear that the tortfeasor being the carer 
will not bar a damages award for gratuitous care. Even so, it is 
useful to consider the advantages and disadvantages of the different 
approaches taken by the House of Lords and the High Court. This 
article argues that the preferred approach to awards of gratuitous 
damages where there is a concurrent tortfeasor and carer is that 
endorsed in Kars v Kars. This approach ensures consistency, 
fairness and a degree of predictability when plaintiffs pursue their 
negligence actions. Further, classifying gratuitous damages as 
belonging to the plaintiff is consistent with established compensatory 
principles connected to negligence actions, namely that damages 
belong to the plaintiff and are designed to place the plaintiff in the 
position they would have occupied had the tort not occurred. 

                                                             
*  Heather is a fifth year Bachelor of Laws (Honours) student at the University of 
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I INTRODUCTION 

When the negligence of the defendant causes the plaintiff to suffer 
injury, the plaintiff may receive gratuitous services from a relative, 
partner or other person. These may include nursing and domestic 
services, the value of which are calculated with reference to the 
market cost of such services.1 These are recoverable at both common 
law2 and under statute,3 and routinely appear in most personal injury 
claims. 4  However, damages for gratuitous services will not be 
awarded when the services would have been provided regardless of 
the defendant’s negligence.5 For example, such circumstances might 
arise where, prior to the defendant’s negligence and the plaintiff’s 
injury, the defendant was responsible for all of the home 
maintenance, cleaning and cooking. In that case, the plaintiff’s 
subsequent inability to do these tasks and reliance on the defendant is 
not claimable because those gratuitous services would have been 
provided regardless of the defendant’s negligence. 

The Civil Liability Act 2002 (WA) (‘Civil Liability Act’) imposes 
statutory thresholds that must be satisfied before damages for 
gratuitous services can be awarded.6 It states that if the amount that 
would be awarded is less than the monetary threshold prescribed, 
then no damages for gratuitous services are to be awarded.7 This 
monetary threshold is subject to amendment each year. However, as 
of 1 July 2016, the monetary threshold is $7000.8 Therefore, if the 
monetary value of the gratuitous services provided to a plaintiff does 
not exceed $7000, no damages award is to be made. There are also 
maximums placed on the amount of damages that can be awarded for 

                                                             
1  Van Gervan v Fenton (1992) 175 CLR 327, 333–4 (Mason CJ, Toohey and 

McHugh JJ). 
2  See, eg, Griffiths v Kerkemeyer (1977) 139 CLR 161. 
3  Civil Liability Act 2002 (WA) s 12. 
4  Danuta Mendelson, ‘Jurisprudential Legerdemain: Damages for Gratuitous 

Services and Attendant Care’ (2005) 12 Journal of Law and Medicine 402, 402; 
David Harper, ‘High Court Reaffirms Griffiths v Kerkemeyer Principle’ (2000) 
41 Plaintiff 48, 48. 

5  Civil Liability Act 2002 (WA) s 12(2); Van Gervan v Fenton (1992) 175 CLR 
327, 340–4 (Mason CJ, Toohey and McHugh JJ). 

6  Ibid ss 12–13. 
7  Ibid s 12. 
8  Ibid s 13; M Mischin MLC, ‘Civil Liability Act 2002 (WA) Specified Amounts’ 

in Western Australia, Western Australian Government Gazette, No 90, 3 June 
2016, 1732. 
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gratuitous services, which is regulated by the Civil Liability Act and 
subject to change.9  

Gratuitous damages are usually modest,10 but can be significant in 
catastrophic injury cases, given the prolonged period between injury 
and judgment and the nature of the injury itself, which may demand 
significant assistance compared to other relatively minor injuries.11 
Interestingly, research demonstrates that damages for 
catastrophically injured people rarely prove to be sufficient.12The 
widespread acceptance of the award of damages for gratuitous 
services originated from Griffiths v Kerkemeyer (‘Griffiths v 
Kerkemeyer’), 13  where the High Court allowed a permanently 
disabled plaintiff to recover damages for past and future services 
gratuitously provided to him by relatives. These damages are now 
known as Griffiths v Kerkemeyer damages.14 

The decision in Griffiths v Kerkemeyer aligned with the English 
precedent of Donnelly v Joyce (‘Donnelly v Joyce’),15 where it was 
held that the relevant loss is the existence of the plaintiff’s need for 
care.16 Conversely, Griffiths v Kerkemeyer represented a significant 
departure from the decision in Blundell v Musgrave.17  Blundell v 
Musgrave held that damages for personal injury were only 
recoverable where there was a pre-existing legal obligation to pay for 
them. 

This article examines whether the preferred approached towards 
gratuitous services, in particular gratuitous services provided by the 
tortfeasor, is that endorsed by the High Court in Kars v Kars 
(‘Kars’),18 or by the House of Lords in Hunt v Severs (‘Hunt’).19 It 
analyses whether damages for gratuitous services belong to the 
                                                             
9  Civil Liability Act 2002 (WA) s 12. 
10  Harper, above n 4.  
11  Harper, above n 4; Mendelson, above n 4. 
12  Prue Vines, ‘Injury and Caring in the Family – Voluntary Services by the 

Tortfeasor’ (1997) 5 Tort Law Review 93, 97. 
13  (1977) 139 CLR 161. 
14  Simone E Degeling, ‘Kars v Kars –Balancing the Interests of Victims and 

Carers’ (1997) 71 The Australian Law Journal 882, 883; Mendelson, above n 4. 
15  Donnelly v Joyce [1973] 3 All ER 475. 
16  Ibid; David Kemp, ‘Voluntary Services Provided by Tortfeasor to his Victim’ 

(1994) 110 Law Quarterly Review 524, 524; David C Price, ‘Recent Cases’ 
(1994) 68 The Australian Law Journal 690, 691. 

17  (1956) 96 CLR 73. 
18  (1996) 187 CLR 354. 
19  [1994] 2 All ER 385. 
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plaintiff or the carer, and in doing so, considers the dilemma of how 
an award of damages should be made where the tortfeasor is also the 
carer. It is argued that the preferred approach when assessing the 
award of damages for gratuitous services is to categorise them as 
belonging to the plaintiff, as determined in Kars. As a result, the dual 
identity of the tortfeasor carer should not bar a plaintiff’s claim for 
gratuitous damages. This approach is favourable because it maintains 
consistency in the award of damages for personal injury claims. It 
also reaffirms that an award of damages is to the plaintiff, and 
ensures equality in all personal injury claims.20  

Against this background, this article will firstly address the 
contentious nature of gratuitous services and the differing opinions 
of the House of Lords in Hunt and the High Court in Kars. In 
analysing the conflicting judicial opinions, the article then considers 
the advantages and disadvantages of both approaches before 
concluding that the preferred approach is that endorsed in Kars.  

II THE CONTENTIOUS ASPECT OF 
GRATUITOUS SERVICES 

The award of damages for gratuitous services is a widely accepted 
legal principle. Despite this, the principles around gratuitous care 
remain subject to debate. Questions of reform in order to limit the 
scope of such damages continue to be proposed by bodies such as the 
Western Australian Law Reform Commission.21 Further debate also 
persists, especially among common law countries, as to their 
recoverability when the tortfeasor is the carer. 22  The issue is 
essentially whether a damages award should be made when the care 
is being provided by the person whose negligence caused the need 
for such services. 

This issue has been subject to conflicting authority and opinion in 
England and Australia. 23  The English case of Hunt and the 
Australian case of Kars both consider whether the damages belong to 
the plaintiff or are held on trust for the carer, and therefore whether 
                                                             
20  Law Reform Commission of Western Australia, Provisional Damages and 

Damages for Gratuitous Services, Project 106 Discussion Paper (2015) 29. 
21  Law Reform Commission of Western Australia, above n 20. 
22  Mendelson, above n 4, 405–7. 
23  Kars v Kars (1996) 187 CLR 354, 365 (Toohey, McHugh, Gummow and Kirby 

JJ). 
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they are recoverable when the tortfeasor is the carer.24 Currently, the 
Australian position is that such damages are the plaintiff’s and 
remain recoverable despite the tortfeasor being the carer. This 
presents both advantages and limitations. 25  However, the English 
approach in Hunt contradicts that of Australia, as discussed below. 

III JUDICIAL APPROACHES 

A The English approach: Hunt v Severs 

Hunt involved a plaintiff who was rendered a paraplegic as a result 
of a road accident caused by the negligence of the defendant.26 The 
parties were partners at the time of the accident and were 
subsequently married. The defendant cared for the plaintiff and the 
key issue was whether an award for gratuitous care should be made 
given that the carer was the tortfeasor and defendant.27 

The House of Lords held that, in England, the rationale behind the 
award of damages for gratuitous services is to reimburse the carer.28 
This decision departed from the principle in Donnelly v Joyce, 29 
which held that the loss being compensated in such cases is the 
plaintiff’s.30 The House of Lords stated that the damages were to be 
held on trust for the carer, and therefore it would be inconsistent with 
the purpose of the damages to make such an award when the 
tortfeasor is the carer. 31  The effect of the judgment is that no 
damages are to be awarded for gratuitous services where a tortfeasor 
and carer are the same person.32 However, the plaintiff would be 
entitled to damages when the carer does not occupy this dual 

                                                             
24  Harold Luntz, ‘Damages for Voluntary Services Provided by a Tortfeasor’ 

(1997) 113 Law Quarterly Review 201, 201. 
25  Kars v Kars (1996) 187 CLR 354. 
26  Hunt v Severs [1994] 2 All ER 385. 
27  Ibid 387.  
28  Hunt v Severs [1994] 2 All ER 385, 394 (Lord Bridge); John Cartwright, 

‘Damages, Third Parties and Common Sense’ (1996) 10 Journal of Contract 
Law 244, 258. 

29  Donnelly v Joyce [1973] 3 All ER 475. 
30  Luntz, above n 24. 
31  Ibid 202; Cartwright, above n 28. 
32  Hunt v Severs [1994] 2 All ER 385, 394 (Lord Bridge); Degeling, ‘Kars v Kars’, 

above n 14, 886. 
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identity.33 This demonstrates that the identity of the carer is a crucial 
consideration.34  

1 Advantages of the English approach 

The decision in Hunt is beneficial, as it articulates the principle that 
the damages are held on trust for the carer. It reflects that the 
objective of the damages is to compensate the carer.35 However, the 
carer has no cause of action against the tortfeasor,36 and the plaintiff 
is not obliged to reimburse the carer.37 Accordingly, the creation of a 
trust allows for the carer to participate in the management of the trust 
and ensure that the funds are used for their intended purpose: 
recompense.38 

However, this is only an advantage with respect to a non-tortfeasor 
carer. Hunt makes it clear that no trust would arise when there is a 
simultaneous tortfeasor and carer. This is because it would be 
illogical to order the tortfeasor to pay a sum which would then be 
held on trust and returned to him or herself at a later date.39 The 
judgment addresses this by stating that, in such a case, an award 
should simply be reduced by the amount attributable to gratuitous 
services.40  

The Hunt approach is also advantageous in that it prevents the 
plaintiff from obtaining double the appropriate amount of damages. 
This would arise where the plaintiff receives the benefit of the care 
from the person, as well as the damages from the person as a 
tortfeasor.41 

                                                             
33  Ibid 387; Simone Degeling, ‘A New Reason for Restitution: The Policy Against 
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34  Hunt v Severs [1994] 2 All ER 385, 393 (Lord Bridge). 
35  Simone, Degeling, ‘Tort and Unjust Enrichment Intersect Again’ (2006) 17 

King’s Law Journal 117, 124; Alan Reed, ‘A Commentary on Hunt v Severs’ 
(1995) 15 Oxford Journal of Legal Studies 133, 135. 

36  Hunt v Severs [1994] 2 All ER 385, 390 (Lord Bridge). 
37  Luntz, above n 24, 203; Reed, above n 35, 136. 
38  Degeling, ‘A New Reason for Restitution: The Policy Against Accumulation’, 

above n 33, 437. 
39  Reed, above n 35, 136; Kemp, above n 16, 524–5. 
40  Degeling, ‘A New Reason for Restitution: The Policy Against Accumulation’, 

above n 33, 441. 
41  Degeling, ‘Kars v Kars’, above n 14, 884–5; Degeling, ‘A New Reason for 

Restitution: The Policy Against Accumulation’, above n 33, 441, 444. 
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2 Disadvantages of the English approach 

Despite these noted advantages, the judgment has been highly 
criticised, which indicates that it is not well-accepted.42 The arbitrary 
restriction on damages for gratuitous services jeopardises a 
plaintiff’s right to fair compensation, 43  and also acts as a 
‘disincentive for families to provide care’.44 This is undesirable, as it 
encourages plaintiffs to seek alternative assistance which may, in the 
circumstances, be less convenient or appropriate. A primary example 
would be where the plaintiff sporadically requires assistance during 
the night or requires assistance with intimate tasks.45 

Before the matter reached the House of Lords, the Court of Appeal 
stated that damages for gratuitous services would have been 
recoverable if the parties had created a contract.46  The House of 
Lords remained silent on this issue. Consequently, the position 
remains that tortfeasor carers and plaintiffs are required to enter into 
contractual obligations in order to receive damages for gratuitous 
services,47 through the category of special damages.48 This is less 
than ideal, given that the legally binding obligations would likely not 
be enforced without a damages award. 49  It is also undesirable 
because the existence of a contract essentially results in the same 
outcome, being the award of damages. 

B The Australian approach: Kars v Kars 

In Kars, the plaintiff was married to the defendant. The negligence of 
the defendant caused a motor vehicle accident where the plaintiff 
suffered a permanent back injury, and subsequently required a great 
deal of care, some of which was provided gratuitously by the 
defendant.50 Once again, the issue was whether damages could be 
awarded when the tortfeasor was the carer. The High Court adopted 

                                                             
42  Luntz, above n 24, 202. 
43  Law Council of Australia, ‘Gratuitous Care’ (Brief, Law Council of Australia, 

June 2004) 2; Reed, above n 35, 137. 
44  Law Council of Australia, above n 43. 
45  Hunt v Severs [1993] QB 815, 824–5 (Lord Bridge). 
46  Reed, above n 35, 137. 
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48  Kemp, above n 16, 525. 
49  Luntz, above n 24, 201, 204; Reed, above n 35, 137. 
50  Degeling, ‘Kars v Kars’, above n 14, 883. 
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the approach in Lynch v Lynch,51 determining that it would be unjust 
to prevent a plaintiff from recovering damages in such a situation.52 
The Court acknowledged the anomaly of having a concurrent 
tortfeasor carer, but also emphasised that the plaintiff’s needs or loss 
is the paramount consideration. 53  The Court maintained the view 
expressed in Griffiths v Kerkemeyer, and rejected the notion of a 
trust whereby the carer is the beneficiary.54 Accordingly, the Court 
stated that damages should not be reduced on the basis that the 
tortfeasor is the carer.55  

1 Advantages of the Kars approach 

The advantage of the approach in Kars is that it creates consistency 
in the analysis of damages for personal injury claims. Simply, the 
plaintiff is entitled to recover damages for gratuitous services 
regardless of who the carer is. This aligns with the foundational 
purpose of tortious compensation: to place the plaintiff in the 
position they would have been in but for the occurrence of the tort.56 
It also emphases the plaintiff’s needs, which, arguably, is the 
established focus of such compensatory regimes.57  By confirming 
that the loss is the plaintiff’s, the approach recognises a key fact: no 
matter who the tortfeasor or carer is, the plaintiff will still require the 
same assistance. 58  Further, Kars promotes care by persons with 
whom the plaintiff has a close relationship. This is beneficial as the 
provision of services is more flexible and tailored to the person’s 
individual needs.  

This approach also seeks to prevent a windfall to compulsory 
statutory insurers whereby insurers can potentially take advantage of 

                                                             
51  Lynch v Lynch (1991) 25 NSWLR 411. 
52  Ibid; Kars v Kars (1996) 187 CLR 354, 380 (Toohey, McHugh, Gummow and 
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the benevolence of the defendant tortfeasor/carer. 59  This windfall 
arises where the tortfeasor provides services gratuitously, and the 
insurer argues they no longer have an obligation to provide damages 
for gratuitous care.60  

Lastly, the vicissitudes of life still apply to the assessment of 
damages to ensure fairness. For example, in Western Australia, a 
damages award for future losses has a 6 per cent discount factor 
applied to it.61 This 6 per cent discount factor reflects the vicissitudes 
of life such as normal sickness, absences from employment and the 
like which would naturally reduce the plaintiff’s position/income. 
Therefore, this approach ensures that the plaintiff’s damages are not 
unjustifiably reduced twice.  

2 Disadvantages of the Kars approach 

While the above approach seeks to avoid a windfall to insurers, it 
may also force insurers to reconsider their premiums, which could 
potentially result in increases.62 It is also disadvantageous in that it 
creates a perception that the wrongdoer is being compensated, 
despite the award technically being provided to the plaintiff. This is 
particularly so if the defendant has the opportunity to enjoy the 
benefit of the gratuitous award, which is likely in a marital 
relationship where assets are often shared. If this is not the case, for 
example, because the parties’ relationship dissolves, a further 
disadvantage arises: the plaintiff may not actually use the damages to 
pay for care or assistance. Therefore, there may be instances where 
the damages awarded to ensure that the plaintiff receives necessary 
care is misused by the plaintiff or a third party, and therefore the 
plaintiff will not actually receive the care they need and the damages 
are not being utilised for their intended purpose.  

Lastly, although Kars was a unanimous decision, the reasoning of 
each judge differed. The absence of judicial uniformity indicates that 
this remains a contentious and somewhat unsettled issue. The 
judgment seeks to provide a solution to an insoluble problem,63 and 
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is simply selecting the ‘least unsatisfactory’ option.64  Considering 
the disadvantages of the approach, one could question whether it is 
actually any more beneficial than Hunt.65  

IV THE PREFERRED APPROACH 

As demonstrated above, each case presents advantages and 
disadvantages. This article argues that the approach taken in Kars is 
the preferred approach. Kars is consistent with prior decisions, such 
as Hodges v Frost,66 and recognises that tort law seeks to promote 
the provision of gratuitous services by relatives.67 It therefore follows 
that Kars should prevail. The Hunt rule increases the likelihood that 
plaintiffs will employ expensive and less readily available services. 
This may cause delays in the provision of care, which may, in turn, 
exacerbate any injury and subsequently increase a defendant’s 
liability. This is unfavourable.68  

Griffiths v Kerkemeyer confirmed that it would be unjust to only 
allow damages to be awarded when a contract existed,69 negating the 
subsequent approach in Hunt. The High Court stated that the general 
rule is that gratuitous services do not reduce a plaintiff’s overall 
damages.70 This is an unequivocal principle that does not articulate a 
need to consider the identity of the carer. 71  The High Court has 
expressly stated that the principles laid down by Griffiths v 
Kerkemeyer and Donnelly v Joyce are too firmly entrenched in 
Australian law to be departed from without statutory intervention.72 
Opposing arguments by a foreign judiciary are insufficient, as 
evident by the Court’s rejection of Hunt. The subsequent 
confirmation of this by Western Australian courts reiterates that it is 
still the preferred position. 73   
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Although both are common law countries, there are vast societal and 
legislative differences between Australia and England which would 
make following Hunt inappropriate in Australia. Further, as stated in 
Kars, the High Court has repeatedly embraced the principles of 
Donnelly v Joyce, not Hunt, in cases such as Nguyen v Nguyen74 and 
Van Gervan v Fenton.75 Departure from this precedent in order to 
deny that the loss is the plaintiff’s would require strong reasoning, 
which is not found in Hunt.76 As such, the Kars approach seeks to 
maintain consistency and stability among Australian precedent, 
which is to be encouraged and preferred.77 

A fundamental flaw in the Hunt approach, as compared to Kars, is 
that it fails to consider the possibility of the tortfeasor not remaining 
as the future carer. 78  As the care is, by nature, gratuitous, the 
consistent provision of future care by the tortfeasor remains 
uncertain. Thus, the plaintiff may need to obtain care elsewhere and 
will not have the funds to do so under the Hunt approach. It also does 
not adequately resolve evidential issues of how an award of damages 
for gratuitous services would be made where there are multiple 
carers.79 Accordingly, there is a clear problem with the trust principle 
proposed by Hunt.80  

The High Court has stated that the rationale for damages for 
gratuitous services is not to reimburse the carer, but to meet the 
plaintiff’s needs.81 This has been reiterated by Western Australian 
courts since Kars.82 Negligence is not actionable per se; as such, the 
focus of a negligence action has always been on plaintiff’s loss and 
needs, this being the reason that the burden of proof to show damage 
falls on the plaintiff.83 Therefore, it is irrational to categorise one 
aspect of a personal injury claim as loss to a third party (the carer). 
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Accordingly, Kars should be given preference, as it demonstrates 
that when the plaintiff’s needs are in the forefront of the debate, the 
identity of the carer becomes irrelevant.84 

Kars is also preferred as it brings the debate back to the foundations 
of Australian tort law: that such actions seek to place the plaintiff in 
the position they would have been in but for the tort. They do not 
seek to prevent a simultaneous benefit to the tortfeasor; 85  such 
considerations are irrelevant.86 

Lastly, Hunt discriminates against plaintiffs whose carers ‘happen to 
be the tortfeasor’. 87  It punishes not the tortfeasor carer, but the 
plaintiff. Notwithstanding the carer’s identity, the plaintiff’s needs 
remain the same, which highlights that it is the recognition of the 
need, not the manner in which it is satisfied, that is relevant. 88 This is 
provided for by the Kars approach.89 

V CONCLUSION 

Hunt and Kars provide opposing approaches to whether gratuitous 
services are recoverable when the tortfeasor is the carer. There are 
advantages and disadvantages associated with both approaches. 
Ultimately, the approach in Kars should be preferred. That approach 
rejects the notion that the damages will be held on trust, and 
recognises that the fundamental consideration in an award of 
damages is the need of the plaintiff. It also correctly identifies that 
the identity of the carer is irrelevant and states that plaintiffs should 
not be disadvantaged by the provision of care by a tortfeasor and in 
fact encourages such benevolence. The Kars approach has been 
correctly applied in subsequent cases and should continue to be 
preferred in the interests of maintaining judicial consistency and 
fairness to plaintiffs. 
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UNCERTAINTY IN THE STRIVE FOR 
CERTAINTY: THE 

INCORPORATION OF 
CHARTERPARTIES INTO BILLS OF 

LADING 
 

Collin Ong* 

 

Maritime Law—Shipping Law—Bills of Lading—Charterparties—
Incorporation of Charterparty Terms—Third Parties 

 

Often in commercial contracts, the contractual document itself will 
incorporate terms external to it by reference. The incorporation of 
charterparty terms into bills of lading binds third parties, despite 
their lack of knowledge about the terms. Thus, despite the focus of 
maritime law on certainty, the incorporation of charterparty terms 
into bills of lading is an area that remains highly litigated. Under the 
English approach to incorporation of charterparty terms, there are 
four challenges that must be overcome for the successful 
incorporation of charterparty terms into bills of lading: the rules of 
formalities, the description test, the manipulation test, and the 
consistency test.  This article will examine the current legal position 
with respect to those four tests, considering what exactly is required 
to successfully incorporate charterparty terms into bills of lading. In 
discussing the courts’ approach to incorporation of charterparty 
terms, this article will highlight the inconsistent jurisprudence in this 
area. Thus, parties must be careful when drafting their incorporation 
clauses to ensure that the charterparty terms they seek to 
incorporate will be incorporated into the bill of lading.  
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I INTRODUCTION 

In Vallejo v Wheeler, Lord Mansfield stated that ‘it is of more 
consequence that a rule should be certain, than whether the rule is 
established one way or the other’.803 In the context of maritime law, 
certainty and clarity are particularly important when incorporating 
charterparty clauses into bills of lading. 804  This is because the 
negotiability of bills of lading, which enables title over the cargo to 
be transferred to a third party, means that successfully incorporated 
charterparty clauses can bind third parties who have no knowledge of 
those clauses. A bill of lading is a document evidencing the contract 
of carriage between the shipper and the carrier. It also acts as a 
receipt of the cargo shipped and provides details as to the condition 
of the cargo. A bill of lading entitles its holder to title over the 
cargo.805 A charterparty is the actual contract outlining the terms for 
the use of the vessel between the shipowner and the charterer. In a 
voyage charterparty, the shipowner agrees to transport cargo from 
one point to another. In a time charterparty, the shipowner agrees to 
let the charterer hire the vessel for a specific period of time. 

Not all charterparty clauses will be relevant to the relationship 
between the carrier and holder.806 As such, English law has adopted a 
strict approach to the incorporation of clauses into bills of lading, as 
compared to non-negotiable contracts.807 This is particularly so for 
the incorporation of ancillary clauses compared to germane 
clauses.808 Germane clauses, such as freight clauses, relate directly to 
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the subject of the bill of lading as a contract of carriage, whereas 
ancillary clauses do not.809 Ancillary clauses, such as arbitration and 
exclusive jurisdiction clauses, attract stricter incorporation rules due 
to their displacement of the ordinary jurisdiction or legal recourse 
that would otherwise apply.810 There are four challenges that must be 
overcome for a charterparty clause to be successfully incorporated 
into a bill of lading: the rules of formalities, the description test, the 
manipulation test, and the consistency test. 811  This article will 
examine these four tests with respect to the incorporation of germane 
and ancillary charterparty clauses. It will also briefly discuss the 
application of forum non conveniens to set aside exclusive 
jurisdiction clauses. 

II FORMALITIES 

The following section of this article examines the formalities that 
must first be satisfied for charterparty clauses to be successfully 
incorporated into bills of lading. The rules of formalities concern the 
identification and form of the charterparty.812 

A Identification 

No identification issues arise where a charterparty is expressly 
identified in the bill or where there is only one charterparty that can 
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be incorporated. 813  English courts are reluctant to deem a 
charterparty unincorporated because the incorporation clause does 
not clearly identify a charterparty to incorporate.814 This is because 
voiding the bill of lading and the terms it incorporates would go 
against the parties’ intention. 815  A charterparty can therefore be 
incorporated without being identified by objectively ascertaining the 
original bill of lading parties’ intentions.816 The holder’s knowledge 
or notice of the charterparty to be incorporated is irrelevant, 817 
because it is the clauses that must be incorporated, rather than the 
parties’ intentions.818 

Where there are multiple charterparties that can be incorporated, it is 
presumed the head charter is incorporated.819  This is because the 
carrier is often the shipowner and would want to incorporate the 
charter that the carrier is a party to.820 This presumption places the 
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risk of the head charterer’s failure to pay freight or hire on the 
holder.821 While this is contrary to the contra proferentem rule,822 it 
is justifiable on the basis of commerciality,823 because incorporation 
clauses seek to bind holders to the same terms as the charterers.824 

The presumption shifts to incorporation of the sub-charter where the 
sub-charter is a voyage charterparty. 825  This promotes certainty 
because a voyage charterparty is more likely to contain relevant 
terms to a bill of lading than a time charterparty.826 This shift in 
presumption also facilitates incorporation, particularly in light of the 
manipulation and consistency tests. The presumption will also shift 
where the carrier under the bill is the charterer, because the sub-
charter is the relevant charter with the holder.827 

Whether the head charter will apply where the head charter and sub-
charter are both time charterparties is uncertain.828 In The Vinson,829 
the head charter and sub-charter were both time charterparties. The 
sub-charter was incorporated because only its terms were 
appropriate.830 However, Smith J noted that the facts of the case were 
‘unusual’ because the head charter only formed part of the overall 
agreement between the shipowners and head charterers.831 Therefore, 
The Vinson may not represent a rule that can be consistently 
followed in cases where both a head charter and sub-charter are time 
charterparties. 
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Partenreederei M/S ‘Heidberg’ v Grosvenor Grain and Feed Co Ltd (‘The 
Heidberg’) [1994] 2 Lloyd’s Rep 287. 

823  See Mitsubishi Corporation v Eastwind Transport Ltd (‘The Irbenskiy Proliv’) 
[2005] 1 Lloyd’s Rep 383, 387–8 (Glick J) where the contra proferentem rule 
was not applied because it would undermine the commercial purpose. 

824  Özdel, Bills of Lading Incorporating Charterparties, above n 19, 55–6. 
825  The SLS Everest [1981] 2 Lloyd’s Rep 389, 392 (Lord Denning MR); Cooke et 

al, above n 11, [18.61]. 
826  Aikens, Lord and Bools, above n 9, [7.105]. 
827  See Lignell v Samuelson (1921) 9 Ll L Rep 361. 
828  Özdel, Bills of Lading Incorporating Charterparties, above n 19, 50–2. 
829  Quark Ltd v Chiquita Unifrutti Japan Ltd (2005) 677 LMLN 1 (‘The Vinson’). 
830  Ibid (Smith J) where the bill sought to incorporate the charterparty arbitration 

and choice of law clauses, which were only contained in the sub-charter.  
831  Ibid. 



 160 

Thus, the formal requirement of identification of a charterparty can 
potentially be satisfied by one of the above presumptions, even 
where it is unclear which charterparty the incorporation clause refers 
to. The charterparty that will be incorporated is ultimately 
determined by what makes the most commercial sense.832  

B Form 

Only charterparties that are in written form at the date the bill of 
lading is issued can be incorporated. 833  Amendments to a 
charterparty will only be incorporated if the amendments are made 
before the bill is issued.834 Courts have previously refused to allow 
verbal agreements between carriers and shippers to bind bills of 
lading holders because the bill of lading is merely evidence of a 
contract of carriage between the carrier and shipper;835  the actual 
charterparty term that is incorporated needs to be readily 
ascertainable.836 This is usually not possible with a verbal agreement.  

In The Heidberg, 837  the relevant bill of lading provided that the 
arbitration clause of an unidentified charter was to be incorporated. 
There were two potential charterparties: one on a Synacomex form, 
and an orally concluded agreement that was evidenced by a recap 
telex. Justice Diamond stated that the bill was ‘more apt to refer to 
an instrument in writing than to an oral contract evidenced by a recap 
telex’.838 His Honour further stated that holders should be able to 
ascertain incorporated terms without extensive investigations.839 

However, this approach might be considered uncommercial, given 
that bills of lading are commonly issued before charterparties are 
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834  Cooke et al, above n 11, [18.64]. 
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drafted and signed. 840  This was recognised in The Northern 
Progress,841  where an unconcluded charterparty was incorporated 
because the incorporation clause specifically contemplated a future 
contract. Justice Rix noted that parties often enter into contracts with 
unknown incorporated terms that may be very difficult for them to 
consult. Accordingly, the fact that the charterparty was unconcluded 
did not render the incorporation ineffective. 842  His Honour’s 
reasoning is noticeably inconsistent with The Heidberg. It would 
seem that the incorporation of unconcluded charterparties is 
permissible where the transactions make it impossible to conclude 
the charter before its incorporation into the bill. 843  However, the 
terms to be incorporated must still be usual and reasonable. 844 
Considering the above contradicting cases, the common law position 
is somewhat unclear.  

The Heidberg was also not followed in The Epsilon Rosa,845 where a 
charter evidenced in a recap telex was incorporated into the bill. 
Courts have accepted that recap telex will satisfy the written 
requirement for incorporation because charterparties are commonly 
concluded by fax, telex and email. 846  This is consistent with the 
courts’ emphasis on commercial sense. 

III THE DESCRIPTION TEST 

The description test is the second challenge that must be satisfied for 
successful incorporation of charterparty terms into bills of lading. 
The description test requires charterparty clauses to be sufficiently 

                                                             
840  Özdel, Bills of Lading Incorporating Charterparties, above n 19, 54–5. See also 
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affd [2003] 2 Lloyd’s Rep 509. 
846  Ibid; The Channel Ranger [2015] QB 366; Cooke et al, above n 11, [18.64]. 
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described in the incorporation clause. 847  This is a matter of 
construction. 848  Courts will apply an established interpretation of 
particular words to maintain certainty.849 The holder’s knowledge or 
notice regarding the charterparty clauses does not alter the English 
approach to incorporation. 850  Courts have differentiated between 
general and specific incorporating words for germane and ancillary 
clauses.851 

A Germane clauses 

General incorporating words will incorporate charterparty clauses 
that are directly germane or relevant to the shipment, carriage, and 
delivery of the cargo or the payment of freight. 852  Early 
incorporation clauses that referred to charterparty freight only 
incorporated freight payment clauses, including the payment 
method, 853  but not the demurrage clause. 854  Following this, 
incorporation clauses were drafted using more general and broad 
words, such as ‘conditions’, ‘exceptions’ and ‘terms’.855 

1 Conditions 

Clauses incorporating ‘freight and all other conditions as per 
charterparty’856 will only incorporate conditions performed by the 

                                                             
847  Gaskell, Asariotis and Baatz, above n 9, [21.22]; Stewart Boyd, Andrew Burrows 
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854  See Smith v Sieveking (1855) 119 ER 352; Chappel v Comfort (1861) 142 ER 
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855  Boyd, Burrows and Foxton, above n 45, 79.  
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consignee, including freight, demurrage, and deadfreight, 857 rather 
than all charterparty clauses. 858  This restrictive construction was 
adopted based on the ejusdem generis rule, with ‘conditions’ limited 
by the preceding freight reference. 859  Courts have consistently 
adopted a narrow construction of ‘conditions’ for bills and rejected 
the interpretation of ‘conditions’ as a synonym for ‘terms’.860 

The word ‘conditions’ in an incorporation clause will not incorporate 
clauses that restrict or remove the carrier’s liability.861 Such clauses 
operate as exemption clauses and must be expressly incorporated.862 
Thus, in Diederichsen v Farquharson Brothers, 863 the Court held 
that the charterparty clause exempting the carrier’s liability was not 
incorporated because the incorporation clause did not refer to 
‘exceptions’.864 

2 Exceptions 

‘Exceptions’ refers to ‘provisions which limit the obligation of the 
shipowner or carrier to deliver the goods safely’.865 ‘Exceptions’ will 
not incorporate clauses that extend, rather than limit, the carrier’s 
liability. Thus, in Hogarth Shipping Co Ltd v Blyth,866 it was held 
that a conclusive evidence clause, which extends rather than qualifies 
liability, was not incorporated by the use of the word ‘exception’ in 
the incorporation clause.867 

3 Terms 

The wider word ‘terms’ was subsequently added to incorporation 
clauses.868 In Fort Shipping Co Ltd v Pederson,869 the reference to 
                                                             
857  Cooke et al, above n 11, [18.52]. See, eg, Porteus v Watney (1878) 5 QBD 534; 
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‘terms’ in the incorporation clause successfully incorporated the 
conclusive evidence clause. ‘Terms’ has also incorporated an 
unusual exceptions clause.870 

Accordingly, general incorporating words referring to all the 
conditions, exceptions and terms of the charterparty will satisfy the 
description test for germane charterparty clauses. 

B Ancillary clauses 

As stated, the description test differs for germane clauses and 
ancillary clauses. While general words are sufficient to incorporate 
germane clauses, the same cannot always be said for ancillary 
clauses. There is no differentiation between arbitration and exclusive 
jurisdiction clauses for incorporation. 871  A clear intention to 
incorporate ancillary clauses must be evident.872 Cases in this area 
have been contradictory, resulting in uncertainty.873 Disputes have 
generally arisen about the use of specific and general words to 
incorporate ancillary clauses.874 

1 Specific words of incorporation 

Specific words of incorporation will be prima facie effective to 
incorporate ancillary clauses. 875  Thus, incorporation clauses that 
expressly refer to the arbitration or exclusive jurisdiction clause will 
satisfy the description test.876 The CONGENBILL, a standard form 
bill of lading, was revised to refer specifically to the charterparty law 
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and arbitration clause in its incorporation clause. 877  This has 
introduced certainty for parties using the CONGENBILL and the 
GENCON, which the CONGENBILL is intended to be used with, 
and can prevent ineffective incorporation of ancillary clauses.878 

2 General words 

General words alone will not incorporate ancillary clauses.879 In The 
Siboti, 880 it was held that a clause that sought to incorporate ‘all the 
terms whatsoever’ was too general to incorporate ancillary 
clauses.881 

The more contentious issue in this area is whether the charterparty 
should be construed where it clearly intends the ancillary clause to 
apply to bills of lading. The charterparty was suggested to be 
relevant in the obiter dictum of The Portsmouth.882 In The Merak, a 
wide incorporation clause that incorporated ‘all the terms, 
conditions, clauses and exceptions’ of the charterparty was sufficient 
to incorporate the arbitration clause because the arbitration clause 
referred to disputes under the bill of lading.883 The express reference 
to the bill in the arbitration clause was a factor for successful 
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incorporation. 884  The Merak noticeably diverged from the 
requirement for specific words in the incorporation clause.885 

In The Emmanuel Colocotronis, 886  Staughton J extended the 
relevance of the charterparty by construing charterparty clauses 
beyond the clause to be incorporated. A wide incorporation clause 
was used, but the charterparty arbitration clause did not refer to 
disputes under the bill. Instead, a charterparty clause outlined the 
clauses that would be incorporated into the bill, including the 
arbitration clause. 887  Justice Staughton nonetheless held that the 
arbitration clause was incorporated. His Honour stated that the 
charterparty wording, including clauses outside the clause to be 
incorporated, could determine what clauses will be incorporated 
provided that the bill directs the holder to the charterparty.888  

However, this decision has been criticised as being misplaced,889 and 
this approach was not followed in subsequent cases. 890  In The 
Varenna, 891  Hobhouse J stated that in determining incorporation, 
‘the primary task of the court is to construe the bill of lading’.892 
Further, in The Federal Bulker, 893  the fact that the charterparty 
provided for particular clauses to be incorporated into the bills of 
lading was irrelevant.894 This is because the agreement to incorporate 
charterparty clauses must be between the parties to the bill rather 
than the owner and charterer, and must therefore be contained in the 
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bill.895 More recently, in The Channel Ranger, the Court rejected the 
reasoning in the The Merak and held that general words, regardless 
of their width, will not incorporate ancillary clauses.896 

As noted by Gross J in The Siboti regarding the incorporation of 
ancillary clauses, ‘the authorities do not all speak with one voice’.897 
Recent decisions highlight that the bill of lading is the relevant 
document to construe for incorporation.898 Courts have moved away 
from The Merak’s approach, requiring specific words to be used for 
incorporating ancillary clauses instead. It is thus unnecessary to 
construe the charterparty, even where a wide incorporation clause is 
prima facie effective to incorporate the ancillary clause. 

IV THE MANIPULATION TEST 

For charterparty clauses to be successfully incorporated, the clauses 
must be capable of being manipulated to make sense in the context 
of the bill of lading. An appropriately worded incorporation clause 
can nonetheless fail to incorporate clauses where undue manipulation 
is required for the charterparty clauses to make sense in the bill of 
lading context. 899  The parties’ intentions, ascertained from the 
incorporation clause, is paramount in determining whether 
manipulation will be permissible.900 In The Merak, Russell LJ stated:  

Clauses which are directly germane to the shipment, carriage 
and delivery may be incorporated by general words though 
the fact that they are found in a charter-party may involve a 
degree of verbal manipulation to fit exactly a bill of 
lading.901 
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This has been subsequently affirmed. 902  Accordingly, germane 
clauses can be verbally manipulated to some extent in order to 
resolve linguistic inapplicability.903 

However, an exception may arise where manipulation would be 
contrary to commercial sense because it would impose onerous 
liabilities on the holder.904 In The Miramar,905 a demurrage clause 
was not manipulated because the liability for demurrage may exceed 
the goods’ value and was outside the holder’s control. Lord Diplock 
held: 

No business man who had not taken leave of his senses 
would intentionally enter into a contract which exposed him 
to a potential liability of this kind; and this, in itself, I find to 
be an overwhelming reason for not indulging in verbal 
manipulation of the actual contractual words used in the 
charter-party.906 

This approach was accepted in The Spiros C,907 but has not been 
expanded to apply to all germane charterparty clauses that impose 
liability only on the charterer. 908  In ascertaining the parties’ 
intentions, courts will presume that the parties did not agree to 
unreasonable terms unless provided for expressly.909  

Courts have permitted verbal manipulation where the charterparty 
clause is specifically incorporated in the incorporation clause.910 In 
The Nerano, the charterparty arbitration clause, which referred to 
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disputes between the Owners and Charterers, was verbally 
manipulated to cover disputes with the holder.911 The Miramar was 
distinguished on the basis that the parties in The Nerano specifically 
incorporated the arbitration clause in the bill. The Court also noted 
that the clause did not impose unusual burdens on the parties.912 

As such, germane clauses that are prima facie incorporated face a 
greater challenge in being linguistically applicable in the bill of 
lading context. This challenge can be avoided by using careful 
wording in charterparty clauses imposing onerous liabilities. 913 
Courts’ willingness to manipulate specifically incorporated 
clauses,914 as well as the reasoning in The Miramar,915 indicates that 
express reference to onerous charterparty clauses in the incorporation 
clause will be sufficient to permit verbal manipulation. 

V CONSISTENCY TEST 

The final hurdle for successful incorporation is the consistency 
test. 916  Charterparty clauses must be consistent with the express 
terms of the bill to be incorporated. 917  At the simplest level, 
charterparty clauses that directly conflict with express bill of lading 
terms will not be incorporated. Thus, in Gardner v Trechmann,918 the 
charterparty freight clause was not incorporated because it stipulated 
a higher freight rate than the bill of lading. Express bill of lading 
terms will prevail over charterparty clauses unless the document 
states otherwise.919 
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Surplus, insensible, or inconsistent provisions will be rejected or 
ignored.920 Charterparty clauses will be inconsistent with the bill to 
the extent that they cannot be reconciled as a matter of language or 
effect. 921  Courts have demonstrated a readiness to reconcile 
charterparty clauses with bill of lading terms, and a reluctance to 
render them inconsistent. 922  In The Nerano, 923  the charterparty 
arbitration clause was not inconsistent with a bill of lading term 
providing for English law and jurisdiction to apply because the 
clauses could be read in conjunction to stipulate English arbitration 
that is subject to English jurisdiction.924 Similarly, a freight-prepaid 
stamp on a bill will not be inconsistent with a charterparty freight 
clause. The stamp is a representation of fact and the clauses can be 
reconciled to read that freight is payable as per the charterparty and 
has been paid.925 However, in The Constanza M,926 the charterparty 
stated that freight would be prepaid while the bill stipulated that 
freight will be payable by the person taking delivery. The Court held 
that the two clauses could not be reconciled and the bill of lading 
term prevailed.927 

A charterparty clause is not inapplicable merely because the holder 
has no control over the liability incurred. This is evident from the 
approach of the courts to loading port demurrage clauses,928 and The 
Eems Solar decision.929 This approach is further strengthened by the 

                                                                                                                     
Donaldson MR); Özdel, Bills of Lading Incorporating Charterparties, above n 
19, 158.  

920  The Varenna [1984] QB 599, 616 (Sir Donaldson MR). 
921  Bayoil SA v Seawin Tankers Corporation (‘The Leonidas’) [2001] 1 Lloyd’s Rep 

533, 536 (Langley J); Treitel and Reynolds, above n 4, [3-020].  
922  See, eg, The Nerano [1996] 1 Lloyd’s Rep 1; The Indian Reliance [1997] 1 

Lloyd’s Rep 52; Federal Commerce & Navigation Co Ltd Molena Alpha Inc 
(‘The Nanfri’) [1979] AC 757. 

923  [1996] 1 Lloyd’s Rep 1. 
924  Ibid 5 (Saville LJ). See also The Nerano [1994] 2 Lloyd’s Rep 50, 55 (Clarke J) 

where Clarke J stated that the clauses overlapped but were not inconsistent 
because English courts would retain a supervisory jurisdiction over the 
arbitration. 

925  The Nanfri [1979] AC 757, 781–2 (Lord Fraser); The Indian Reliance [1997] 1 
Lloyd’s Rep 52, 55 (Rix J). 

926  [1981] 2 Lloyd’s Rep 147. 
927  Ibid 150–1 (Lord Denning MR). 
928  See, eg, Gray v Carr (1871) LR 6 QB 522. 
929  The Eems Solar [2013] 2 Lloyd’s Rep 487 where a clause excluding the 

charterers’ liabilities for stowage was incorporated despite the holder having no 
control over stowage operations. 
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Carriage of Goods by Sea Act 1992 (UK), which does not require 
personal liability for the transfer of liability. 930 

Charterparty clauses imposing total liability for demurrage where the 
holder’s bill only covers a portion of the cargo may be insensible. In 
Porteus v Watney931 (‘Porteus v Watney’) the holder was liable for 
the entire cargo despite the delay being attributed to the other holders 
because a daily demurrage rate was incorporated. In The Miramar, 
however, Lord Diplock stated that Porteus v Watney would be 
decided differently if tried more recently. 932  It remains unclear 
whether the position in Porteus v Watney still stands. However, Lord 
Diplock’s approach makes more commercial sense and would likely 
be adopted if a similar situation arises again. 

A clause will also be insensible where it would defeat the main 
object and intent of the bill.933 Cesser clauses have thus been held to 
be insensible in a bill because it would relieve the holder of all sums 
due under the bill and defeat the purpose of the incorporation 
clause.934  

The consistency test thus protects holders from insensible and 
inconsistent charterparty clauses. 

VI A NOTE ON FORUM NON 
CONVENIENS 

Even where an exclusive jurisdiction clause is successfully 
incorporated, third parties may not be bound by the clause if it can be 
set aside for forum non conveniens.935  Courts will generally give 

                                                             
930  See s 3(1) which provides that where a holder who takes a step to enforce the 

contract of carriage will be subject to the same liabilities as if he was an original 
party to the contract. 

931  (1878) 5 QBD 534. 
932  [1984] AC 676, 686. 
933  See Gullischen v Stewart Brothers (1884) 13 QBD 317, 319 (Bowen LJ). See 

also Glynn v Margetson [1893] AC 351, 354–5 (Lord Herschell). 
934  Gullischen v Stewart Brothers (1884) 13 QBD 317, 319 (Bowen LJ); Clink v 

Radford [1891] 1 QB 625, 627 (Lord Esher MR). Cf Treitel and Reynolds, above 
n 4, [3-035]–[3-038]. 

935  MF Sturley, ‘Bill of Lading Choice of Forum Clauses: Comparisons between 
United States and English Law’ [1992] Lloyd’s Maritime and Commercial Law 
Quarterly 248, 258. See Navig8 Pte Ltd v Al-Riyadh Co for Vegetable Oil 
Industry (‘The Lucky Lady’) [2013] 2 Lloyd’s Rep 104, 113 (Smith J). See also 
The Hollandia [1983] 1 AC 565 where Protocol to Amend the International 
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effect to exclusive jurisdiction clauses, and therefore require strong 
cause for setting aside the exclusive jurisdiction clause.936 The holder 
must prove that there is another forum with jurisdiction over the 
matter and there would be a denial of justice in the designated 
jurisdiction. 937  The mere fact that the holder has not seen or 
negotiated the charterparty clause is insufficient to set aside the 
exclusive jurisdiction clause.938 

VII CONCLUSION 

The incorporation of charterparty clauses into bills of lading 
continues to be litigated due to their binding effect, once 
incorporated, on third parties. While the tests for incorporation are 
well established, inconsistent jurisprudence has obscured the area 
with uncertainty.939 What is certain, however, is that in balancing the 
rights of carriers and cargo interests, English law has adopted a strict 
approach to incorporation. Charterparty clauses will not be 
incorporated unless the incorporation clause in the bill of lading is 
appropriately worded, and the clauses to be incorporated makes 
sense in the bill and are consistent with the bill’s terms. The 
incorporation of ancillary clauses proves to be more uncertain and 
challenging in regards to the incorporation clause’s wording. Parties 
seeking to bind bill of lading holders to charterparty terms can avoid 
the minefield of litigation in this field by carefully wording the 
incorporation clause and charterparty clauses. 

 

 
                                                                                                                     

Convention for the Unification of Certain Rules of Law Relating to Bills of 
Lading, opened for signature 21 December 1979, 1412 UNTS 127 (entered into 
force 14 February 1984) (‘The Hague-Visby Rules’) art III(8) was applied to 
invalidate an exclusive jurisdiction clause. 

936  Jewel Owner Ltd v Sagaan Developments Trading Ltd [2012] 2 Lloyd’s Rep 672, 
676 (Popplewell J); Donohue v Armco Inc [2002] CLC 440, [24] (Lord 
Bingham). 

937  The Eleftheria [1970] P 94, 99–100 (Brandon J); The Abidin Daver [1984] AC 
398, 411–12 (Lord Diplock); Galaxy Special Maritime Enterprise v Prima 
Ceylon Ltd (‘The Olympic Galaxy’) [2006] 2 Lloyd’s Rep 27, 33 (Longmore LJ); 
John Burke, ‘Foreclosure of the Doctrine of Forum Non Conveniens under the 
Brussels I Regulation: Advantages and Disadvantages’ (2008) The European 
Legal Forum 121, 122. 

938  See The KH Enterprise [1994] 2 AC 324. 
939  For a similar view see Gaskell, Asariotis and Baatz, above n 9, [21.20]. 
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